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Court of Appeals of the District of Columbia 

i 

" 

i 

i 

No. 4980. | 

Elisha P. Taylor, Appellant, I 


J. Carey King et al. 

! 

- j 

| 

a Supreme Court of the District of Columbia. 

Equity. No. 45407. ! 

J. Carey King, Edward J. Gibson, Plaintiffs, 

vs. 

Elisha P. Taylor, Robert L. McKeever, and Ea|rl E. Goss, 
Individually and as Trustees, Edith G. Reel, W. H. 
Spragg, and Ira E. Keller, Trustees; Jean B. Fothering- 
ham, Frank M. Johnson, Lester F. Kirchnter, George 
Harlow and Oscar T. Harlow, Defendants. 

United States of America, 

District of Columbia , ss: 

* i 

Be it remembered, that in the Supreme Cqurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, th^ following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


1—4980a 
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1 Bill. 

Filed March 22, 1926. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 45407. 

J. Caret King, Edward J. Gibson, Plaintiffs, 

vs. 

Elisha P. Taylor, Robert L. McKeever, and Earl E. Goss, 
Individually and as Trustees, Edith G. Reel, W. H. 
Spragg, and Ira E. Keller, Trustees; Jean B. Fothering- 
ham, Frank M. Johnson, Lester F. Kirchner, George 
Harlow, Oscar T. Harlow, Defendants. 

The plaintiffs, J. Carey King and Edward J. Gibson, 
respectfully show to the Court: 

1. That thev are citizens of the United States and resi- 

•> 

dents of the District of Columbia and bring this suit in their 
own rights, respectively, and on behalf also of all persons 
who have similar claims under the statute known as the 
mechanics’ lien law against the property hereinafter de¬ 
scribed. 

2. That the defendants are all citizens of the United 
States and residents of the District of Columbia and are 
sued in their own rights excepting the defendants Robert L. 
McKeever and Earl E. Goss, who are sued in their own 
rights and also as trustees under the two certain deeds of 
trust hereinafter described, and the defendants W. H. 
Spragg and Ira E. Keller, who are sued as trustees under 

another certain deed of trust hereinafter described. 

2 3. That on or about May 28, 1925, the defendant 
Frank M. Johnson was the owner and in possession 

of lots numbered 30 to 33, inclusive, in Johnson’s subdivi¬ 
sion of square numbered West of Square 2722, as per plat 
recorded in the Office of the Surveyor for the District of 
Columbia in Liber 77, at folio 200, in the City of Washing¬ 
ton, District of Columbia, which property was then unen¬ 
cumbered and unimproved. 
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4. That on, to wit, said 28th day of May, 1925, the de¬ 
fendants McKeever and Goss made a certain agreement in 
writing with the defendant Frank M. Johnson whereby said 
defendants McKeever and Goss agreed to loan |to the de¬ 
fendant Johnson the sum of $38,000, the said loan to be evi¬ 
denced by 72 promissory notes of the said Johnson aggre¬ 
gating the sum of $38,000 bearing interest at the rate of 
seven per centum per annum and payable three ^fears after 
date to the order of the defendant Edith G. Reel,!said notes 
to be secured by a first deed of trust upon the! aforesaid 
property, and the proceeds of said loan to be used in erect¬ 
ing upon said lots four dwelling houses in accordance with 
plans agreed upon between said parties within six months 
from the date thereof. It was stipulated in said agreement 
that when the said houses should be completed they should 
be free and clear from any and all claims or demands under 
the law commonly called the ‘ 4 Mechanics 1 Lien L4w. ’ ’ Said 
agreement contemplated that the undertaking tyy the said 
defendant Frank M. Johnson therein made shduld be as¬ 
sured to the said McKeever and Goss by a similar under¬ 
taking on behalf of sureties. Said agreement farther pro¬ 
vided for the advance by the said McKeever apd Goss of 
the amount of said loan in installments in accordance with 
a certain schedule of payments as the work upop the house 

progressed. Said agreement provided for the deduc- 
3 tion by the defendants McKeever and Goss of a com¬ 
mission of three per cent, of the total amount of the 

loan. 

5. That to assure the said defendants McKeever and 
Goss the carrying out of the undertakings of the said con¬ 
tract by the said Frank M. Johnson, the said defendant 
Frank M. Johnson, as principal, and the plaintiff J. Carey 
King, as surety, executed a certain bond made and dated the 
11th day of June, 1925, in the sum of $38,000 ^o the said 
McKeever and Goss, their heirs and assigns, or the holders 
of the notes representing the aforesaid loan. |The condi¬ 
tion of the said bond was that the defendant! Frank M. 
Johnson should well and truly perform the aforesaid agree¬ 
ment with McKeever and Goss and complete said houses in 
accordance with said plans within the time afoiresaid and 
that, when completed, the same should be free and clear of 
mechanics ’ liens. 
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Copies of said agreement referred to in the fourth para¬ 
graph herein and the bond referred to in this paragraph are 
annexed hereto and prayed to be read and considered as 
parts hereof and marked plaintiff’s exhibits 1 and 2, re¬ 
spectively. 

6. That on said 28th day of May, 1925, the said Frank 
M. Johnson and Eudora B. Johnson, his wife, made, exe¬ 
cuted and delivered a deed of trust to the defendants Robert 
L. McKeever and Earl E. Goss, as trustees, to secure the 
payment of the 72 promissory notes aggregating $38,000, 
payable to the defendant Edith G. Reel, contemplated by 
the aforesaid agreement, and said deed of trust was on said 
28th day of May, 1925, duly recorded as instrument No. 162 
of that day among the land records of the District of Co¬ 
lumbia. 

7. That on, to wit, the 29th day of May, 1925, the work 

upon the buildings was commenced, that is to say, the 
4 work of erecting the four dwelling houses contem¬ 
plated by the aforesaid agreement was commenced; 
and in the course of the work so begun the plaintiffs made 
delivery of materials and did work upon the construction of 
the said buildings, as hereinafter more fully alleged, the 
plaintiff J. Carey King having made his first delivery of 
material for said work on, to wit, June 6, 1925. 

8. That on, to wit, May 28, 1925, the defendant Frank M. 
Johnson and Eudora B. Johnson, his wife, executed and de¬ 
livered another certain deed of trust to the defendants 
Robert L. McKeever and Earl E. Goss, as trustees, convey¬ 
ing the aforesaid lots ostensiblv to secure the defendant 
Edith G. Reel the payment of four promissory notes pay¬ 
able to her order, each for the sum of $2,500, aggregating 
$10,000, payable on or before six months after date with in¬ 
terest at the rate of seven per centum per annum payable 
at maturitv, with interest on interest after maturitv, said 
notes purporting to be separately and exclusively secured 
as follows: note numbered 1 on lot 30; note numbered 2 on 
lot 31; note numbered 3 on lot 32; and note numbered 4 on 
lot 33. Said deed of trust was recorded among the land 
records of the District of Columbia on said 28th day of May, 
1925, as instrument No. 163 of that day. Said deed of trust 
is the deed of trust a sale under which is now threatened 
and advertised as hereinafter alleged and sought to be re¬ 
strained by this bill. 
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The plaintiff avers and charges that neither the said de¬ 
fendant Edith G. Reel, nor any other person, cjn or about 
the said 28th day of May, 1925, loaned or agreed to loan or 
advance to the said defendant Frank M. Johnson the sum 
of $10,000 as would from the aforesaid transaction be sup¬ 
posed, and further avers and charges that the s^id promis¬ 
sory notes aggregating $10,000 when executed by the said 
Frank M. Johnson were endorsed by the said defendant 
Edith G. Heel and retained by the said Frank M. 

5 Johnson in his possession and ownership; and that 
the said deed of trust was a false and fraudulent 

paper insofar as the same purported to evidence the at¬ 
taching upon the land and premises purported! to be con¬ 
veyed by it of a then present lien or encumbrance in favor 
of any person which might have priority over mechanics ’ 
liens which should attach to the said land and contemplated 
buildings as of the date of the commencement of the work 
thereon. 

The plaintiffs, King and Gibson, had no knowledge or no¬ 
tice, excepting such constructive notice as might be im¬ 
puted to them from the recordation of said phper, of the 
said deed of trust and notes or of the transactions concern¬ 
ing the same hereinafter alleged, until the work upon the 
buildings had progressed substantially toward completion 
in approximately the month of October, 1925. 

9. The plaintiff further avers and charges that during 
or about the period between July 10 and July 13, 1925, the 
defendant Frank M. Johnson being still the bolder and 
owner of the promissory notes aggregating $10,000 last 
mentioned negotiated and sold the same to the defendant 
Elisha P. Taylor for the sum of $9,000, as the plaintiffs are 
informed and believe and therefore aver, thus Undertaking 
by the delivery of his said notes to pay to the said defend¬ 
ant Elisha P. Taylor within six months of the £ate of the 
said notes the principal sum loaned to him, $9,000, plus 
discount and interest, which the plaintiffs are advised and 
therefore aver is all under the statutes relating jto usury to 
be treated as interest amounting to approximately 28% 
per annum upon the principal sum so loaned. 

10. That on, to wit, the 10th day of July, 1^25, the de¬ 
fendant Frank M. Johnson and his wife, Eudora B. John¬ 
son, executed and delivered a deed of trjist convev- 

6 ing among other property the property above de¬ 
scribed to the defendants W. H. Spragg and Ira E. 
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Keller, as trustees, to secure the defendant Jean B. Fother- 
ingham the payment of a promissory note of even date in 
the sum of $25,000 payable on or before one year after 
date with interest at the rate of seven per centum per an¬ 
num payable semi-annually, with the provision that each 
of the aforesaid lots 30 to 33, inclusive, in the square afore¬ 
said should be released upon the payment of $3,000 per lot. 
Said deed of trust was recorded among the land records 
of the District of Columbia on July 13, 1925, being instru¬ 
ment No. 123 of that day. The plaintiff is informed and 
believes and therefore avers that the promissory note last 
mentioned was negotiated by the defendant Frank M. John¬ 
son or by the said Jean B. Fotheringham to the defend¬ 
ant Elisha jP. Taylor, who is now the holder and owner 

thereof. 

* 

11. Defendant Frank M. Johnson having caused the work 
of erecting said buildings to be commenced as aforesaid on 
or about the 29th day of May, 1925, contracted with the 
plaintiffs and with others for the furnishing of labor and 
materials upon the erection of the buildings on said lots. 
Said buildings consisted and consist of four houses, one 
on each lot, of the type known as semi-detached dwellings, 
the two houses on lots 30 and 31 being built upon the di¬ 
viding line between the said lots and joined together at 
said line, and the two houses on lots 32 and 33 being simi¬ 
larly built upon the line dividing said lots and there joined 
together. The said houses are uniform in character and 
size and in all respects identical excepting for the reversal 
of the right and left-hand sides thereof as is essential in 
the construction of semi-detached houses excepting that in 
the house upon lot numbered 33 there was added as an ad¬ 
ditional fixture permanently attached to the said building 
an oil heater. The contracts of the plaintiffs for the 
7 furnishing of labor and materials upon the said 
buildings, and so far as the plaintiff is informed, all 
contracts for the furnishing of labor and materials upon 
the said buildings were made in the form of single con¬ 
tracts for the entire group of buildings, with the exception 
of the oil heater aforesaid, and plaintiffs are advised that 
the liens attaching to the said land and buildings by opera¬ 
tion of law to secure the payment of the sums due to them 
are therefore chargeable one-half in amount upon the build- 
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ings upon lots 30 and 31 and one-half in amount upon the 
buildings on said lots 32 and 33, with the exception of the 
oil heater aforesaid, the lien for the furnishing of which 
is chargeable, as plaintiffs are advised, upon the buildings 
upon lots 32 and 33. 

That the defendant Frank M. Johnson carried Ion the said 


work of constructing said dwelling until, to wit, the 21st 
day of October, 1925, and during the period aforesaid drew 
upon the funds agreed to be loaned to him on saicjl first trust 
sundry installments totaling $28,000. In respect of the 
work done and materials furnished during said period the 
defendant Frank M. Johnson paid to materialman, laborers 
and contractors the total sum of $23,780.99. The plaintiffs 
therefore aver and charge that no part of the proceeds of 
the second deed of trust to the defendants McKeever and 


Goss in the sum of $10,000 or the third deed of trust to 
defendants Spragg and Keller in the sum of $12,000 secured 
on the aforesaid property went into or was applied towards 
the erection of the aforesaid dwellings. The plaintiffs fur¬ 
ther aver and claim that the balance of $10,00Q remaining 
in the possession of defendants McKeever andj Goss, sub¬ 
ject to the proper charges and expenses payable therefrom 
by the said McKeever and Goss, is a fund in equity appli¬ 
cable to the payment and the plaintiffs allege as a 
8 matter of fact that thev, and they are informed and 
believe and therefore aver, other persons entitled 
to mechanics’ liens upon the said buildings, furnished la¬ 
bor and materials for the erection thereof with' knowledge 
that the said McKeever and Goss had agreecj to finance 
the construction of the said building by the making of the 
said loan secured bv the said first deed of trust and the 
payment of the fund therefrom in instalments and relied 
upon said funds as applicable to the payment of their bills. 

12. That prior to the said 21st day of October, 1925, the 
defendant Frank M. Johnson had contracted for the fur¬ 


nishing of labor and materials for the erection! of the said 
houses to the amount of $41,138.95. That pfior to said 
date he had paid as aforesaid on said accounts! the sum of 
$23,780.99. The work upon the said contracts had so 
progressed to said date that there was due thereon to con¬ 
tractors and materialmen, including the plaintjiffs, a total 
sum of $7,690.71. The amounts due to the plaintiffs re- 


i 
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spectively were, to the plaintiff J. Carey King for millwork 
the sum of $1,693.60, and to the plaintiff Edward J. Gibson 
for electric work the sum of $350. 

13. On, to wit, the said 21st day of October, 1925, the 
said Frank M. Johnson notified the said McKeever and 
Goss and they in turn notified the plaintiff J. Carey King, 
that the said Frank M. Johnson would not proceed any fur¬ 
ther with the erection of the aforesaid dwelling houses; and 
said McKeever and Goss called upon the plaintiff J. Carey 
King as surety to carry out the provisions of the contract 
of the defendant Frank M. Johnson with the said McKeever 
and Goss for the erection of the said houses; and thereupon 
the plaintiff J. Carey King proceeded to carry out the 
said contract and furnish labor and materials for the erec¬ 
tion of the said buildings and pay for the same as here¬ 
inafter alleged. 

9 14. That of the aforesaid accounts totaling 

$7,690.71 owing by the defendant Frank M. Johnson 
on October 21,1925, the plaintiff J. Carey King on or about 
said date paid the sum of $652.10 due laborers. That in 
the course of the completion of the said houses the plain¬ 
tiff J. Carey King to secure the carrying forward of the 
contracts for labor and materials alreadv made bv the de- 
fendant Frank M. Johnson and any further payments on 
account thereof, and to contractors and materialmen and 
laborers employed by him, paid out the total sum including 
the aforesaid sum of $652.10, of $19,010.15, and became ob¬ 
ligated to contractors, materialmen and laborers in the 
further sum of $3,298. The plaintiff J. Carey King by rea¬ 
son of the said expenditures lost the use of the funds so 
paid for the period after their several payments down to 
the present day, and the amount of interest calculated at six 
per centum per annum upon the expenditures made by him 
to the 13th day of March, 1926, (after which date interest 
is claimed in this bill) amounted to $265.66. The plaintiff 
J. Carey King in addition to the aforesaid direct expendi¬ 
tures was compelled to make large outlays for supervision 
and general overhead expenses in connection with the said 
work, which calculated at the usual and reasonable figure of 
ten per centum upon the amount of the direct expenditure 
amounts to the sum of $2,257.38. 
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That the plaintiff is advised and therefore avers that in¬ 
sofar as his claim aforesaid is based upon the jpayment by 
him to contractors for labor and material furnished for 
the said buildings, the plaintiff J. Carey King is entitled 
by subrogation to all and every right to claim a lien which 
the persons he so paid have or might have had, excepting 
only that the said J. Carey King can claim and assert no 
right of lien against the interest of the j defendants 
10 McKeever and Goss as trustees under the first deed 
of trust aforesaid to secure the payment of $38,000, 
the said McKeever and Goss being the persons and rep¬ 
resenting the interest for whose benefit his bontract as 
surety was executed. 

For convenience, the claim aforesaid of the j plaintiff J. 
Carey King may be tabulated as follows : 


Paid on account of contracts made before Octof 
ber 21, 1925, by Frank M. Johnson for mal- 
terials and labor furnished thereon after Octoi 

ber 21, 1925 ... 

Paid on account of contracts made by plaintiff J|. 

Carey King after October 21, 1925.j. 

Due by plaintiff King on contracts made by 

plaintiff King after October 21, 1925.I 

6% interest on expenditures to March 13,1926. \ 
Supervision and general overhead, calculated at 

10 per centum . \ 

Millwork furnished Frank M. Johnson prior tq 
October 21, 1925 . 


$9,667.25 

9,342 90 

3,298.00 
265.66 

2,257.38 

1,693.60 


Total claim 


$26,524.79 


That all of the aforesaid labor and material^ were fur¬ 
nished and expenditures made equally, that is,j one-fourth 
in respect to each, in the erection of the aforesaid four 
dwelling houses, excepting the aforementioned! oil burner 
which was installed in the house upon lot ndmbered 33, 
and the cost of the said oil burner was $585 and it is in¬ 
cluded among the items aforesaid contracted jfor by the 
plaintiff J. Carey King subsequent to October 21, 1925; 
and of the cost of the said oil burner $385.50 is included 
in the item aforesaid of $9,342.90 and the balance of $226.50 
is included in the item aforesaid of $3,298. 
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15. That the amounts clue the plaintiffs respectively, that 
is to say, said amount of $350, with interest from August 

15, 1925, the date of the completion of the installa- 

11 tion of the aforesaid electric work, due to the plain¬ 
tiff Edward J. Gibson, and the sum of $26,524.79, 

with interest from March 13, 1926, the date of the comple¬ 
tion of the work of the erection of the said houses, due the 
plaintiff J. Carey King, remains and are wholly due and 
unpaid; and the plaintiff Edward J. Gibson on the 5th day 
of November, the 12th day of November, 1925, and the 20th 
dav of March, 1926, dulv filed his notice of liens therefor 
in the office of the clerk of this court, and the plaintiff J. 
Carev King on the 22nd dav of March, 1926, dulv filed his 
notice of liens therefor. 

16. That the defendant Elisha P. Taylor nevertheless 
claims as holder and owner of the four notes aggregating 
the sum of $10,000 secured by the aforesaid second deed 
of trust to McKeever and Goss, trustees, to be entitled to 
a lien and claim upon the aforesaid buildings superior and 
prior to the liens and claims of the plaintiffs and of other 
persons entitled to liens under the mechanics’ liens laws as 
aforesaid, and the said Elisha P. Taylor claims that the 
deed of trust securing the notes held bv him as aforesaid 
is subject only to the first deed of trust aforesaid to the said 
defendants McKeever and Goss to secure the notes aggre¬ 
gating $38,000. Said Elisha P. Taylor has caused the de¬ 
fendants McKeever and Goss, trustees under the second 
deed of trust, to have inserted in daily newspapers pub¬ 
lished in the District of Columbia, an advertisement to the 
effect that the said trustees will cause to be sold at public 
auction on Tuesday, the 23rd day of March, 1926, at 4:30 
p. m. the land and premises described in said advertise¬ 
ment, of which a print is an exhibit hereto marked Plain¬ 
tiffs’ Exhibit No. 3, and prayed to be read and considered 
as a part hereof. Said advertisement announces and the 
defendants Taylor and McKeever and Goss, as trustees, bv 

said advertisement threaten that the said sale will 

12 be subject only in respect of each lot to a prior deed 
of trust for $9,500, and requires the purchase price 

above said trust to be paid all in cash. 

In the portion of said advertisement printed in smaller 
type the property proposed to be sold is described as lots 
30 to 33, both inclusive, in the aforesaid subdivision in 
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Square west of Square 2722. In a portion of the said ad¬ 
vertisement printed in large and bold faced type, the cap¬ 
tion, the said advertisement announces the 4 ‘Trustees sale 
of four valuable semi-detached brick dwellings, being prem¬ 
ises Nos. 1608, 1610, 1612 and 1614 Montague St., N. W.” 
The house numbers of the dwellings situate oh said lots 
30 to 33, both inclusive, are Nos. 1626, 1628, 16^0 and 1632 
Montague St., N. W. 

The plaintiffs aver and charge that the aforesaid adver¬ 
tisement is incorrect, inconsistent and misleading, and that 
irrespective of the priorities over the said deed of trust 
elsewhere in this bill asserted, a sale of the said premises 
pursuant to the imperfect advertisement thereof would be 
prejudicial to the rights of the plaintiffs and to all other 
persons having any interest or claim in the said property 
whether prior or subsequent to the interest of the trustees 
under the said second deed of trust. 

17. The plaintiffs further aver and charge that being en¬ 
titled as they are advised, to priority over the said second 
deed of trust, a sale thereunder by the said trustees as is 
threatened would create a claim of right on the part of 
purchasers' at the said sale inconsistent with anp in deroga¬ 
tion of the rights of the plaintiffs and of other persons 
having like claims; and that the making of a deed by the 
trustees under the said second deed of trust and the recorda¬ 
tion thereof in accordance with the aforesaid public adver¬ 
tisement of the said sale, that is to say, a deed! which pur¬ 
ported to convey a record title subordinate only to the first 

deed of trust, would in view of the recordation of 
13 the said second deed of trust on the day prior to the 

beginning of the work upon the said liopses create 
a record claim of title in purchasers superior to the rights 
of the defendants Elisha P. Taylor and McKeever and 
Goss, trustees under said second deed of trust, as the same 
exist at the present time by reason of the premises. 

18. The plaintiffs further aver and charge tlijat although 
the said notes aggregating $10,000 purported tb be secured 
by the said second deed of trust, became due according to 
their terms on or about the 28th day of November, 1925, 
and the defendant Elisha P. Taylor well knejw that the 
plaintiffs and other were proceeding to furnislji labor and 
materials for the completion of the aforesaid buildings in 
reliance upon the security afforded to tli^m by the 
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mechanics liens laws of the District of Columbia, the said 
Elisha P. Taylor withheld any action on his part or notice 
to the plaintiffs or others in like situation of his present 
claims of priority over mechanics liens, and took no action 
toward the assertion of his present proposed rights under 
the said second deed of trust until after the said buildings 
had been substantially completed in the month of February, 
1926, and the said advertisement was not published until 
two days prior to the completion of the said houses. 

19. Besides the claims asserted in this bill there are con¬ 
tractors, materialmen and laborers employed by the said 
Frank M. Johnson whose accounts had accrued prior to 
October 21, 1925, totaling $5,647.11, besides the contractors 
unpaid balances contracted for through the plaintiff J. 
Carey King and included, because due by him, in his claim 
herein, totaling $3,298. The total for which liens may 
justly be claimed against the said buildings is therefore— 

14 Claim of plaintiff J. Carey King.$26,524.79 

Claim of plaintiff Edward J. Gibson. . . . 350.00 

Other possible claims.. 5,647.11 


Total .$32,521.90 

20. That on, to wit, October 24, 1925, the defendants 
George Harlow and Oscar T. Harlow filed in the office of 
the clerk of this court notices of their intention to claim a 
mechanics lien upon the aforesaid property for the sum of 
$277.02. 

21. On, to wit, Oct. 22nd, 1925, the defendant Frank M. 
Johnson and Eudora B. Johnson, his wife, conveyed the 
aforesaid property to the defendant Lester F. Kirchner, 
widower, and said deed was duly recorded among the Land 
Records of the District of Columbia. 

22. The plaintiffs are informed and believe and there¬ 
fore aver that if the said four dwelling houses are placed 
upon the market for private sale under the favorable con¬ 
ditions of the spring market, the net selling price that may 
reasonably be expected to be realized after the deduction 
of selling expense would be $20,000 per house or a total of 
approximately $80,000. 

That the semi-annual interest on the first trust will be¬ 
come due May 28, 1926, in the sum of $1,330, and the plain¬ 
tiffs are informed and believe that the interest of the holder 


i 
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of the record title in the said houses is so remote in view 
of the liens and encumbrances against the same that it is 
likely that the said interest will not be paid. 

Plaintiffs further apprehend that the semi-anhual inter¬ 
est on the aforesaid third deed of trust held by the defend¬ 
ant Elisha P. Taylor may be claimed to be in default, and 
the principal thereof according to its face will tjecome due 
within a few months hereafter. 

To provide for the payment of all of th0 liens and 
15 claims against the said property, inclusive of inter¬ 
est, the following sums need be provided:! 


First trust .... 
Mechanics Liens 
Second trust . . . 
Third trust .... 

Total . . . 


!$38,000.00 
! 32,521.90 

i 10,000.00 

| 12 , 000.00 

i 

1 - 

$92,521.90 

i 


Until it shall be ascertained what are the priorities as 
between the several persons who may claim liens jand trusts 
upon the said property subsequent to the first trust thereon, 
no one of said persons or groups of persons can \yith safety 
protect the said title and market the said property to the 
best advantage, and unless this honorable court interposes 
in the said situation by the appointment of a receiver to 
hold the said property, to pay such charges as may be neces¬ 
sary to protect the same, and to sell the same hs a whole 
or severally at public or private sale as opportunity may 
offer, all of the present claims against the said property 
cannot be covered by what will be realized frqm a sale 
thereof, and the said property is in danger of b(»ing sacri¬ 
ficed at a forced sale to the ultimate loss of the persons who 
shall ultimately be decreed not to have priority therein, but 
who are not ascertainable until this honorable c^ourt shall 
have determined the several priorities as between the sev¬ 
eral parties hereto. 

Wherefore the premises considered, the plaintiffs pray: 

1. That a temporary restraining order be granted by 
the Court to prevent the defendants McKeever and Goss 
as trustees under the second deed of trust aforesaid from 
proceeding to sell the aforesaid land and premises and im¬ 
provements thereon pursuant to the aforesaid advertise¬ 
ment of sale. 
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2. That a preliminary injunction he issued enjoin- 


16 ing the defendants MeKeever and Goss as trustees 
under the second deed of trust aforesaid from pro¬ 
ceeding to sell the aforesaid land and premises and im¬ 
provements thereon pursuant to the aforesaid or any simi¬ 
lar advertisement of sale or otherwise than subject to the 
claims of the plaintiffs and others who furnished labor and 
materials for the construction of the aforesaid buildings 
and who shall within three months after the completion of 
said buildings file notice of their intention to hold mechanics 
liens on the aforesaid property. 

3. That a preliminary injunction be issued enjoining the 
defendants Spragg and Keller as trustees under the third 
deed of trust aforesaid from proceeding to sell the afore¬ 
said land and premises and improvements thereon under 
said deed of trust otherwise than subject to the claims of 
the plaintiffs and others as prayed in prayer numbered 2 


hereof. 

4. That defendants MeKeever and Goss and defendants 
Spragg and Keller, trustees as aforesaid, be permanently 
enjoined from proceeding to sell the aforesaid land and 
premises as prayed in prayers numbered 2 and 3 respec¬ 
tively hereof. 

5. That a receiver be appointed in whom by decree of 
this Court shall be vested for the purpose of sale of said 
property, all the right, title and interest in the aforesaid 
property of the defendants Frank M. Johnson, Lester F. 
Kirchner, Robert L. MeKeever and Earl E. Goss as trus¬ 
tees under the second deed of trust aforesaid, AY. H. Spragg 
and Ira E. Keller as trustees under the third deed of trust 
aforesaid, the plaintiffs, J. Carey King and Edward J. 
Gibson, the defendants George Harlow and Oscar T. Har¬ 
low’, and all others w’ho furnished labor and materials for 
the construction of the aforesaid buildings and wdio shall 
within three months after the completion of said buildings 
file notice of their intention to hold mechanics liens on the 

aforesaidproperty ;and that the receiver so appointed 
17 shall be authorized to sell the said property or any 
part thereof at public or private sale, subject only 
to the aforesaid first deed of trust thereon, under the super¬ 
vision of this Honorable Court; and that upon receipt of 


the proceeds of any such sale to distribute the same accord¬ 
ing as the priorities of claim thereto shall be determined 
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by decree of this Honorable Court; and the said receiver 
may be authorized pending the sale of said property to 
protect it from time to time from foreclosure : under the 
aforesaid first deed of trust from the attaching of tax liens, 
from loss by fire, and otherwise as occasion may! require. 

u t ma in the determination qf distribu¬ 
tion of the proceeds of sale of said property decree and 
determine that the plaintiffs and others who furnished labor 
and materials for the construction of the aforesaid buildings 
and who shall within three months after the completion of 
said buildings file notice of their intention tq hold me¬ 
chanics liens on the aforesaid property, shall have priority 
over the rights of the defendants Frank M. Johnson, Lester 
F. Kirclmer, Robert L. McKeever and Earl fi. Goss as 
trustees under the second deed of trust aforesaid, W. H. 
Spragg and Ira E. Keller as trustees under the jthird deed 
of trust aforesaid, and all persons claiming to be secured 
by said deeds of trust; and in the alternative ab to distri¬ 
bution of proceeds of sale, if the Court shall be :of opinion 
that the defendant Elisha P. Taylor or any perbon who is 
the holder and owner of the notes secured by said second or 
third deeds of trust shall be entitled to priority over the 
plaintiffs and other mechanics lien claimants, then that the 
amount to be distributed to said note holders shall be no 
more than the amount actually loaned to defendant Frank 
M. Johnson with legal interest thereon. 

7. That in the alternative, if a receiver Shall not be 
18 appointed as afore prayed that the aforebaid prem¬ 
ises be sold free and clear of all claims by defendants 
Frank M. Johnson, Lester F. Kirchner, Robert L. Mc¬ 
Keever and Earl E. Goss as trustees under the second deed 
of trust aforesaid, and W. II. Spragg and Ira EL Keller as 
trustees under the third deed of trust aforesaifl, and the 
proceeds of sale applied to the satisfaction of the liens of 
the plaintiffs and others who furnished labor and materials 
for the construction of the aforesaid buildings and who 
shall within three months after the completion of said 
buildings file notice of their intention to hold! mechanics 
liens on the aforesaid property. 

8. That the Court may decree that the balance of the 
fund agreed to be advanced by defendants Robert L. Mc¬ 
Keever and Earl E. Goss to be used in erecting! the afore¬ 
said buildings, being a part of the loan of $38,000, secured 
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by the aforesaid first deed of trust, amounting to the sum 
of $10,000 less the proper expenditures and charges of the 
said McKeever and Goss, is impressed with a trust and 
applicable towards the satisfaction of the mechanics liens 
of the plaintiffs and others who furnished labor and ma¬ 
terials for the construction of the aforesaid buildings and 
who shall within three months after the completion of said 
buildings file notice of their intention to hold mechanics’ 
liens on the aforesaid property; and that upon the appoint¬ 
ment of a receiver as hereinbefore prayed, said defendants 
McKeever and Goss may be directed to pay said fund to 
said received and said receiver may be authorized to receive 
said balance from said defendants McKeever and Goss and 
to disburse the same under the orders of this Court. 

9. That the Court may lay upon the defendants a rule 
or rules to show cause why the prayers hereof num- 
19 bered 2, 3, 5 and 8 shall not be granted. 

10. That the plaintiffs may have such other, fur¬ 
ther and general relief as the nature of the case may re¬ 
quire and to this Honorable Court may seem fit. 

J. CAREY KING, 

By DION S. BIRNEY, 

EDWARD J. GIBSON, 

Plaintiffs 

PAUL E. LESH, 

DION S. BIRNEY, 

Attorneys for Plaintiff J. Carey King. 

LAWRENCE KOENIGSBERGER, 

Attorney for Plaintiff Edward J. Gibson. 

District of Columbia, ss : 

Dion S. Birney, being first duly sworn, deposes and says 
that he is the attorney for J. Carey King, one of the plain¬ 
tiffs in the foregoing bill of complaint signed by him on be¬ 
half of said i plaintiff; that the affiant verily believes the 
facts stated in said bill of complaint to be true; that the 
reason said bill is signed and verified by him as attorney 
is that said J. Carey King is absent from the District of 
Columbia. 


DION S. BIRNEY. 
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Subscribed and sworn to before me this 22iid day of 
March, 1926. 

[notary seal.] R. S. HARRINGTON, 

Notary Public for the District of Columbia. 

i 

I 

District of Columbia, ss : 

» I 

Edward J. Gibson, being first duly sworn, deiposes and 
says that he is one of the plaintiffs in the foregding bill of 
complaint signed by him; that he verily believes the 
20 facts stated in said bill of complaint to be true. 

EDWARD J. GIBSON. 

Subscribed and sworn to before me this 22pd day of 
March, 1926. ; 

FRANK E. CUNNINGHAM, 

Clerk. 

i 

Plaintiff's Exhibit No. 1. 

! 

This agreement, made this 28th day of May, A. D. 1925, 
by and between McKeever and Goss, of the District of 
Columbia, parties of the first part and Frank M. Johnson 
also of the said District, party of the second part. 

Whereas, at the request of the said second party, said 
first parties have agreed, and do hereby agree tb advance 
or loan to said second party, the sum of Thirty Eight 
Thousand (#38,000) Dollars, for which amount the said 
second party has signed and delivered to said fir^t parties, 
his Seventy-two (72) certain promissory notes aggregat¬ 
ing the sum of $38,000 7iearing even date herewith and pay¬ 
able to the order of Edith G. Reel, three years after date 
with interest at the rate of 7% percent per annum until 
paid. Said notes being secured by first deed of trust on 
Lots numbered Thirty (30) to Thirty-three (33)[inclusive, 
in Frank M. Johnson's subdivision of lots in square west 
of square 2722, as per plat recorded in the office of the 
Survevor of the District of Columbia, in Liber 7|7 at Folio 
200 . 

Said loan being for the purpose, upon the condition and 
with the express understanding and covenant by said sec¬ 
ond party, that the same shall be used in erecting and set¬ 
ting upon said lots, Four (4) dwelling houses in compliance 

2—4980a 
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with plans signed by the parties hereto. Said dwelling 
houses to be erected and completed substantially according 
to said plans by said second party or the Sureties upon his 
bond, within six months from date hereof; and said dwelling 
houses when completed, shall be free and clear from any 
and all claims or demands under the law commonly called 
‘‘Mechanic; Lien Law,” the Sureties above referred to, 
also signing these presents in evidence of willingness to 
be bound by all of the conditions and covenants hereof. 

And the said party of the second part does hereby cove¬ 
nant and agree that no excavating or work of any character 
has been or will be commenced, nor any material of any 
description delivered on or near the permises for the erec¬ 
tion of said dwelling houses, prior to the recording of the 
deed of trust heretofore referred to. 

It is agreed that the said second party, when requested 
to do so, shall exhibit to said first parties satisfactory evi¬ 
dence by receipts or other vouchers, that there are no out¬ 
standing overdue claims and demands for labor and 
21 materials used in said dwelling houses, before each 
or any payment shall be due or demandable under 
this agreement; and that if any notice of lien be filed against 
said property, or any part thereof, under the aforesaid 
“Mechanics 7 Lien Law, 77 the said first parties shall be 
at liberty, if they choose to do so, to suspend any further 
payments under this agreement until such liens shall have 
been discharged of record, or may satisfy the same and 
deduct the amount paid on account thereof from the money 
in his hands. And further, if for any cause, a general 
strike or inclement weather only excepted, work on the 
dvrelling houses herein contracted to be erected shall cease 
for thirty days, said first parties shall have the right to 
enter upon the ground and complete, or cause to be com¬ 
pleted, the said dwelling houses at the risk and cost of said 
second party, or his personal representative or assigns, 
and no settlement or statement shall be demandable of 
said first parties until said dwelling houses are fully com¬ 
pleted according to said plans, or instead of completing 
or causing to be completed, said dwelling houses under 
said bond, the Sureties hereinbefore named, to complete 
said dwelling houses under said bond. 

And it is agreed that the amount of this loan is to be 
advance- by said first parties to said second party, or 
upon his order, according to the following and annexed 
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“Schedule of Payments,” the final payment not to be 
made, however, until the said dwelling houses; are fully 
completed substantially in compliance with thq aforesaid 
plans, and to the satisfaction of said first parties or upon 
certificate from Architect hereinafter provided for, shall be 
free and clear from any and all claims or demands, and 
after production of release of Mechanics’ Liens, if same be 
required. 

Said first parties shall have the full power ahd author¬ 
ity to make partial payments, and may in discretion depart 
from the said “Schedule of Payments” if in liheir judg¬ 
ment, it is wise to do so. Said first parties shall also have 
the right to reserve from said Schedule of Payments the 
first insurance premium on policies to be written when 
they deem wise, as provided in said deed of trust; also re¬ 
serve any semi-annual interest that may become due be¬ 
fore the final payment. 

It is further agreed that the commission of on the 
total amount of the loan described, shall be paid by second 
party to said first parties at the time of the jsigning of 
these presents or deducted from the payment, and that in¬ 
terest on said notes made in pursuance of thi^ loan and 
secured by first deed of trust on the property herein men¬ 
tioned, shall begin to run on the total amount of j said notes 
from their date, notwithstanding the fact that [the money 
is to be advanced in installments, according to the follow¬ 
ing and annexed “Schedule of Payments”. 

And further, that the said dwelling houses shall be at all 
times open to the inspection of said first parties, or their 
representatives. 

It is further stipulated and agreed that said fijrst parties 
shall have the right to engage an Architect to inspect said 
dwelling houses herein contracted to be erected, at such 
times as they may deem necessary, and make a writ- 
22 ten report thereon; and any question that! may arise 
as to the interpretation of the plans and satisfac¬ 
tory completion of the work, shall be passed upon by said 
Architect, if at the option of said first parties, they elected 
to have said Architect pass thereon, and if the ^aid second 
party does not deem it just to abide by the Opinion of 
such Architect, he shall have the right to select another 
Architect, and the two shall select a third party, which 
three shall constitute a Board of Arbitration and whose 
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decision shall bind all the parties hereto. The expense of 
such reference to an Architect or “Board of Arbitration 7 ’ 
shall be borned by the party hereto of the second part. 

Now therefore this agreement witnesseth, that said par¬ 
ties of the first and second parts, in consideration of the 
above recited premises and the payment by said Second 
party to said first parties of the sum of One Dollar, do 
mutually contract and agree to faithfully and deligently 
carry out and perform, all and every one of the above re¬ 
cited covenants and obligations on each part to be kept 
and performed, it being the full intent and meaning of 
these presents to bind as well as the said first parties, their 
heirs or assigns, as the said second party, his heirs, execu¬ 
tors, administrators, personal representatives and assigns. 

And it is expressly stipulated and agreed that nothing 
in this agreement shall be taken or construed to w^aive, 
limit or in anywise diminish the liability of the party of 
the second part, or the Sureties upon his bond to the said 
first parties. 

In testimony thereof the parties hereto have hereunto 
set their hands and seals on the day and year hereinbefore 
written, executing the same in duplicate. 

McKEEVER & GOSS, 

By R. V. McKEEVER, [Seal.] 
Parties of the First Part . 

F. M. JOHNSON, [Seal.] 
Party of the Second Part. 

$5,000.00—When First floor joists are in place... (Paid.) 

5,500.00—When Second floor joists are in place. (Paid.) 

5,500.00—-When Roof is on.(Paid.) 

4,500.00—When Studding are in.(Paid.) 

4,500.00—When Plastered .(Paid.) 

5,000.00—When Houses are trimmed out. ($3,000 Paid.) 

8,000 00—When Dwelling Houses are completely fin¬ 
ished to the satisfaction of the said first 
party after the production of the release of 
Mechanics 7 Liens, if same be required 
against said property, or any part thereof 
i and less insurance premium, builders 7 risk 
and interest on loan, if any be due. 


$38,000.00 
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23 Note. —$10,000 due less insurance, apptox. $152.00 

and 3% commission. 

Plaintiffs' Exhibit No. 2. 

j 

Know all men by these presents, that Frank M. John¬ 
son, of Washington, District of Columbia, as principal, 
and J. Carey King as Surety, are firmly bound unto Mc- 
Keever and Goss, their heirs, or assigns, in tke full sum 
of Thirty Eight Thousand ($38,000) Dollars, current 
money of the United States of America to be paid to said 
McKeever and Goss, their heirs or assigns, or the holders 
of the notes hereinafter mentioned, in which payment well 
and truly to be made and done, we bind ourselves and each 
of our heirs, executors and administrators jointly and 
severally by these presents. 

Whereas, the said Frank M. Johnson has executed and 
delivered to McKeever and Goss, his Seventy-Two (72) 
certain promissory notes, aggregating the sum of Thirty 
Eight Thousand (38,000) Dollars, dated May 28th, 1925, 
and payable to the order of Edith G. Reel, three years 
after date with interest at the rate of 7 % per annum until 
paid, and secured by a certain deed of trust tcj McKeever 
and Goss, Trustees, conveying Lots Nos. 30 |o 33, both 
inclusive in Square west of Square 2722, as!more par¬ 
ticularly described on Page 1 of Agreement j hereto at¬ 
tached. 

j 

Whereas, it is intended that the amount of money repre¬ 
sented by said notes shall be advanced to the said Frank 
M. Johnson by the said McKeever and Goss in accordance 
with a certain Schedule attached to an agreement between 
the said Frank M. Johnson, and the said McKeever and 
Goss, bearing date of the 28th of May, 1925, pwhich said 
money is to be expended by said Frank M. Johpson in the 
erection of four (4) dwelling houses on said ground, ac¬ 
cording to certain plans which have been signed by Frank 
M. Johnson and McKeever and Goss. 

Whereas, it is agreed on the part of the said Frank M. 
Johnson that said dwelling houses shall be completed in 
accordance with said plans, and be ready for occupancy 
within six months from the date of this agreement, and 
that the same v r hen completed shall be free, clear and dis¬ 
charged from any and all liens, claims or demands of 


i 
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record under the law, commonly called the Mechanics ’ Lien 
Law. 

Novr, the conditions of this bond are such that if the 
said Frank M. Johnson his heirs, executors, administra¬ 
tors or assigns shall well and truly perform the aforesaid 
agreement and erect and complete the said described dwell¬ 
ing houses in accordance with said plans, within the time 
aforesaid, and when completed, the same shall be free, clear 
and discharged of all Mechanics’ “Lien Law”, then this 
obligation to be void, otherwise to remain in full force and 
effect at law and in equity. 

Sealed with their seals and dated this 11th day of June, 
A D 1925 

(Signed) FRANK M. JOHNSON, [Seal.] 

JP nriM Yin] 

(Signed) J. CAREY KING. [Seal.] 

Witness : 

A. B. CARDWELL. 

24 ! Plaintiffs" Exhibit No. 3. 

Thos. J. Owen & Son, Auctioneers. 

Trustees’ Sale of Four Valuable Semi-detached Brick 
Dwellings, Being Premises Nos. 1608, 1610, 1612 and 
1614 Montague St. N. W. 

By virtue of a certain deed of trust dated May 28, 1925, 
being instrument No. 163, recorded May 28, 1925, among 
the land records of the District of Columbia, and at the 
request of the party secured thereby, the undersigned trus¬ 
tees will sell at public auction, in front of the premises, 
on Tuesday, the twenty-third day of March, A. D. 1926, 
at four-thirty p. m., the following-described land and prem¬ 
ises, situate in the District of Columbia, and designated as 
and being lots 30 to 33, both inclusive, in F. M. Johnson’s 
subdivision of lots in square west of square 2722, as per 
plat recorded in Liber 77, folio 200, of the records of the 
office of the surveyor of the District of Columbia. Subject 
to building restriction line as shown on said plat. 
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Terms: Each sold subject to a prior deed of trust for 
$9,500.00, further particulars of which will bO announced 
at time of sale: the purchase price above said trust to be 
paid in cash. A deposit of $300.00 required on each. Con¬ 
veyancing, recording and revenue stamps at jpurchaser’s 
cost. Terms to be complied with within thirty days, other¬ 
wise deposit forfeited and the property may be advertised 
and resold at the discretion of the trustees. 

ROBERT L. McKEEVER, 
EARL E. GOSS, j 

Trustees. 

i 

mhll-d&ds.exSu. 

. i 

25 Restraining Order. 

i 

Filed Mar. 22, 1926. j 


* * • « * * • 

• i 

Upon consideration of the bill of complaint a^d exhibits, 
and upon motion of counsel for the plaintiffs j and it ap¬ 
pearing to the Court that the plaintiffs and Others make 
claim for mechanics ? liens arising from the construction 
of dwelling houses attaching to the land and premises de¬ 
scribed in a certain deed of trust to the defendants Robert 
L. McKeever and Earl E. Goss, dated May j 28th, 1925, 
and recorded in the office of the Recorder of Deeds of the 
District of Columbia May 28th, 1925, as instrument num¬ 
ber 163 of that day, which liens are claimed to have pri¬ 
ority over said deed of trust, and that said trustees have 
advertised that they purpose to sell said property free 
and clear of said claims of lien, under an advertisement 
which is misleading in that the property is misdescribed 
in the caption, and that an injury which the plaintiffs ap¬ 
prehended may result therefrom is that persons who other¬ 
wise might attend said sale and bid may not so attend and 
bid, and the price realized may therefore be less than it 
otherwise would be, and that said sale is advertised for 
March 23rd, 1926, before hearing may be had Upon notice, 
and such injury as may result from a sale ! under said 

i 

j 

I 

l 

| 

i 
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advertisement by said trustees may be irreparable after 
said date, it is by the Court this 22nd day of March, 1926, 

Ordered that said Robert L. McKeever and Earl E. Goss, 
trustees as aforesaid, be and they are hereby restrained 
from proceeding to sell said property under said 
26 advertisement; provided that this order shall be in 
force to and including March 26, 1926, unless by the 
court extended, and that the matter of the issuance of a 
preliminary injunction shall be for hearing March 26 r 1926; 
and provided this order shall be effective when the plain¬ 
tiffs shall file an undertaking with surety to be approved 
by the court, in the maximum liability of five hundred dol¬ 
lars conditioned upon the payment of such costs and dam¬ 
ages as may be incurred or suffered by any party who 
may be. found to have been wrongfully enjoined or re¬ 
strained hereby. 

By the Court: 

WALTER I. McCOY, 

Chief Justice. 
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* 


Injunction Undertaking. 
Filed March 22, 1926. 


* 


J. Carey King and Edward J. Gibson, the plaintiffs and 
New Amsterdam Casualty Co., a corporation, surety sub¬ 
mitting ourselves to the jurisdiction of the Court, hereby 
undertake for ourselves and each of us, our and each of our 
heirs, executors, administrators, successors and assigns, 
to make good to the defendant all damages not to exceed 
the sum of Five hundred dollars ($500—) by them suffered 
or sustained by reason of wrongfully and inequitably suing 
out the injunction in the above-entitled cause, and stipu¬ 
late that the damages may be ascertained in such manner 
as the Court shall direct, and that, on dissolving the in¬ 
junction, the Court may give judgment thereon against the 
principal and surety for said damages in the decree dis- 
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solving the injunction, or in a further decree after ascer¬ 
tainment of the amount of said damages. 

J. CAREY KING, 

By DION S. BIBNEY, j [seal.] 

Attorney. 

EDWARD J. GIBSON, I [seal.] 

By LAWRENCE KOENIGSBERGER, j 

His Attorney. 

NEW AMSTERDAM CASUALTY CO.^ [seal.] 
By LAWRENCE KOENIGSBERGER, 

[corporate seal.] Attorney-in-Fact. 


Approved March —, 1926. 

WALTER I. McCOY, 

Justice. 

Surety qualified. 

FRANK E. CUNNINGHAM 

Clerk, 

By CHAS. B. COFLIN, 

Ass’t Clerk. 
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Rule to Show Cause. 

Filed Mch. 23, 1926. | 

* * * * * * 


Upon consideration of the bill of complaint and exhibits, 
and upon motion of counsel for the plaintiffs, it is by the 
Court this 22nd day of March, 1926, ! 

Ordered that the defendants Robert L. McKeever and 
Earl E. Goss, trustees under a certain deed of jtrust dated 
May 28, 1925, and recorded May 28, 1925, as | instrument 
numbered 163 of that day, and in their own rights and the 
defendants W. H. Spragg and Ira E. Keller, trustees under 
a certain deed of trust dated July 10, 1925, and recorded 
July 13, 1925 as instrument numbered 123 of tljiat day, the 
defendants Elisha P. Taylor, Frank M. Johnson, Lester F. 
Kirchner, George Marlow and Oscar T. Hallow, show 
cause, if any they have, on or before the 26th day of March, 
1926 at ten o’clock a. m., or as soon thereafter} as counsel 
may be heard, why the said trustees Robert Li McKeever 
and Earl E. Goss should not be enjoined pending this suit 
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from advertising for sale or selling the land and premises 
described in said deed of trust and improvements thereon, 
excepting subject to the claims of plaintiffs and others who 
furnished labor and materials for the construction of the 
aforesaid buildings and who shall within three months after 
the completion of said buildings file notice of their inten¬ 
tion to hold mechanics’ lien on the aforesaid property; and 
why a receiver should not be appolnred herein in whom 
shall be vested the title of the aforesaid defendant and also 
the title and claim of the plaintiffs and other mechanics 
lien claimants as aforesaid for the purpose of sale, 

29 and the property ordered sold subject only to the 
first deed of trust thereon, under the supervision of 

this Honorable Court, and the proceeds distributed as the 
priorities of claim shall be* determined by decree of this 
Honorable Court, and the said receiver be authorized to 

i 7 

protect said property pending sale thereof, and why the 
defendants McKeever and Goss should not be directed to 
pay over the remaining fund in their hands, being the pro¬ 
ceeds of the loan secured by the first deed of trust on the 
said property, to the said receiver for disbursement under 
the order of this Court; provided a copy of this rule be 
served on the aforesaid defendants two days prior to the 
hearing thereon. 

WALTER I. McCOY, 

Chief Justice. 

30 Answer of Defendants McKeever, Goss and Reel. 

Filed March 26, 1926. 

**##### 

Come now the defendants Edith G. Reel, Robert L. Mc¬ 
Keever and Earl E. Goss, and for an answer to the bill for 
an injunction filed herein, respectfully show to the Court 
as follows: 

1, 2, 3, 4, 5 and 6. They admit the allegations of Para¬ 
graphs 1 to 6 inclusive. 

7. These defendants have no personal knowledge of the 
accuracy of the allegations in Paragraph 7 except that they 
are informed and believe that the facts herein set forth are 
true. 


E. P. TAYLOR VS. J. C. KING ET AL. 


27 


8. Answering Paragraph 8, these defendants admit that 
on, to wit, May 28th, 1925, the defendant, Frank M. John¬ 
son, and his wife executed and delivered to these defend¬ 
ants, as trustees, a deed of trust conveying th^ aforesaid 
lots to secure the defendant, Edith G. Reel, the payment of 
four promissory notes payable to her order, each in the 
sum of $2,500.00, payable on or before six months after 
date, with interest at the rate of seven per — ahnum, said 
notes being secured as in said paragraph alleged. These 
defendants admit that the said Edith G. Reel is an em¬ 
ployee in the office of the defendants and that no money 
was loaned or agreed to be loaned or advanced jon account 
of the said notes in the sum of $10,000.00 and tljey further 
admit that the said notes were endorsed without recourse 
by the said Edith G. Reel and were delivered to the said 
Frank M. Johnson, the maker thereof. These defendants 
deny that the said deed of trust was false or fraudulent 
and as to the allegation that the said deed of trhst is not a 
lien having priority over mechanics liens which should at¬ 
tach to said lands, it is a conclusion of law and these 

7 j 

31 defendants are advised that they need not make 
answer thereto. These defendants admit that the 
said deed of trust is a deed of trust under which the afore- 
said property was being advertised for sale at the time 
of the filing of the bill for injunction herein, j and these 
defendants further show to the Court that on; receipt of 
the injunction they postponed the sale awaiting the further 
order of this Court with respect thereto. 

Further answering this Paragraph, these defendants say 
that they have no knowledge as to what notice the plaintiffs, 
King & Gibson, had as to the aforesaid deed of trust notes 
in the sum of $10,000.00. 

9. Answering Paragraph 9, these defendants say that 
they have been informed that said defendant,; Elisha P. 
Taylor, is the holder of the said notes but are nbt familiar 
with the terms or circumstances under which be acquired 
title thereto. 

10. Answering Paragraph 10, these defendants say that 
they have no personal knowledge of the allegations therein 
contained, but have been informed and believ^ that said 
allegations are true. 

11. Answering Paragraph 11, these defendants say that 
they admit the allegations thereof with respect to the con- 
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struction of the aforesaid houses by the said defendant, 
Johnson, but aver the allegations to be in error as to the 
amount of money held by these defendants out of the pro¬ 
ceeds of the first trust loan of $38,000.00 referred to in said 
bill of complaint. Defendants aver the facts with respect 
thereto to be as follows: 

Total sum of the loan. $38,000.00 

Disbursements in the loan as follows: 

Title charges. $49.60 

Insurance . 152.00 

Conveyancing . 25.00 

Notarial fees. 5.00 

Recording . 5.95 

Commission on Loan. 1,140.00 

32 . First installment on Loan. 5,000.00 
Second Installment on Loan 5,500.00 
Roofing Installment on Loan.... 5,500.00 
Studding Installment on Loan. . 4,500.00 
Plastering Installment on Loan. . 4,500.00 
9/18/25, Paid on account of trim. 2,500.00 
10/5/25, paid on account of trim. 500.00 
11/28/25, Paid S. A. Interest to 
date |. 1,330.00 


Total disbursements . 30,707.55 


Balance in hand. $7,292.45 

Defendants further allege that this sum of $7,292.45 they 

must hold until the houses are not only completed but are 

free of anv mechanics liens. These defendants aver the 
* 

fact to be that various mechanics liens have been filed 
against the properties and they are not now free. In ad¬ 
dition thereto, to semi-annual interest will be due on May 
28th, 1926 in the sum of $1,330.00 and if this fund be still 
in their hands these defendants will make deduction there¬ 
from in that sum in order to pay the semi-annual interest 
accruing on that date. 

12. These defendants have no knowledge of the allega¬ 
tions of Paragraph 12. 

13. Answering Paragraph 13, these defendants admit the 
allegations thereof. 
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14 and 15. Answering- Paragraphs 14 and 15j these de¬ 
fendants say that they have no knowledge as ito the ac¬ 
curacy thereof and if the same be material demand strict 
proof. 

16. Answering Paragraph 16, these defendants say that 
they have been advised by the said Taylor, whcJ claims as 
holder and owner of the aforesaid notes aggregating the 
sum of $10,000.00, secured by second deed of trust to these 
defendants, as trustees, that he claims that such trust is a 
lien superior and prior to the claims and liens of the plain¬ 
tiff. Defendants admit that at the request of the defendant, 
Elisha P. Taylor, they did insert in the daily newspapers 
published in the District of Columbia the advertisement to 

sell the said property at public auction oh Tuesday, 
33 March 23rd, 1926 at 4:30 P. M. Defendants further 
aver that the said advertisement was written at the 
request of the said defendant, Taylor, and that tl^e numbers 
of the premises, as recited in said advertisement, were in 
accordance with the numbers given to these defendants by 
the defendant, Johnson, when he was about to erect the 
aforesaid houses and these numbers are in accordance 
with the records in the office of these defendants, and if 
there are other numbers now thereon they have been 
changed during the process of erection of the shid houses. 

17, 18, 19, 20 and 21. Answering Paragraphs 17, 18, 19, 
20 and 21, these defendants say that they have no knowl¬ 
edge of the allegations thereof and if the same be material 
demand strict proof. 

22. Answrering Paragraph 22, these defendant^ admit the 
allegations thereof and concur in the conclusion that the 
houses should be sold under the favorable conditions of the 
spring market. These defendants, having no personal in¬ 
terest with respect to said houses and desiring hot to take 
sides for or against any of the parties heretol make no 
recommendation as to how the matter should be disposed 
of, being content to leave it to the judgment and discretion 
of this honorable Court. 

Wherefore, having fully answered, these defendants pray 
that they may be dismissed with their costs. 

ROBERT L. McKEEVER. 

EDITH Gr. REEL.! 

EARL E. GOSS. ! 


i 
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District of Columbia, ss: 

Robert L. McKeever, Edith G. Reel and Earl E. Goss, 
being first duly sworn according to law, on oath depose and 
say that they have read the aforegoing answer by them 
subscribed and know the contents thereof; that the 
34 matters and things therein stated as of their per¬ 
sonal knowledge are true and those stated upon in¬ 
formation and belief thev believe to be true. 

ROBERT L. McKEEVER. 

EDITH G. REEL, 
i EARL E. GOSS. 

Subscribed and sworn to before me this 25th day of 
March, 1926. 

[seal.] A. B. CALDWELL, 

Notary Public, D. C. 


Answer of Defendant Elisha P. Taylor to Rule. 

Filed March 26, 1926. 

**#•••• 

For answer to the rule issued herein March 23, 1926, de¬ 
fendant Elisha P. Taylor respectfully states: 

1. The advertisement of sale for March 23, 1926 at 4:30 
P. M. complained of in the bill of complaint with respect 
to the identification of the premises as “Nos. 1608, 1610, 
1612 and 1614 Montague St. N. W.” was in no sense mis¬ 
leading or confusing. No numbers of any kind have ever 
been placed upon said premises, excepting the said num¬ 
bers which were placed thereon before the day of sale, to 
wit, on the evening of the day preceding. The only other 
houses in that block consist of two old detached houses 
numbered “1602” and “1604,” respectively, with a vacant 
space or lot between said premises 1604 and the first of the 
four houses concerned in this case; so that an attending 
purchaser would at once ascribe the number 1606 to the 
vacant space or lot and the numbers 1608-10-12-14 to the 
houses herein concerned, even without any express number¬ 
ing thereon. 
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2. The true facts with respect to this defendant’s acqui¬ 
sition of, and subsequent conduct with respect to, the 

35 $10,000 second trust described in the bill of com¬ 
plaint are as follows: 

(a) Shortly before the making and recording of said 
second trust, which took place on May 28, 1925, this de¬ 
fendant had arranged with Frank M. Johnson,! the owner 
of the real estate, to loan him the full sum of $10,000 upon 
the security of a second deed of trust upon said real estate, 
subject to a first deed of trust for $38,000. Oil said May 
28, 1925, this defendant actually paid to said Johnson the 
sum of $2,000 on account of said loan, the original can¬ 
celed check evidencing such payment being tendered to the 
Court for its inspection along with this answer or when¬ 
ever desired. This defendant paid $5,750 additidnal on said 
loan during June 1925, and completed the payments, aggre¬ 
gating the full sum of $10,000, in July 1925. j The four 
promissory notes secured by said second deed of trust were 
actually obtained by this defendant on, or within a few 
days after, said May 28, 1925, and pursuant to actual bona 
fide arrangement made with said Johnson before said May 
28,1925. 

(b) A short time before November 25, 1925, this de¬ 
fendant was informed that said Johnson had deeded to 
one Lester F. Kirchner, who was an employee of plaintiff 
King, the remaining equity of said Johnson iii said real 
estate, subject to the first trust thereon of $38,000, this de¬ 
fendant’s second trust of $10,000, and the third trust held 
by this defendant, given in July 1925, and referred to in 
the bill of complaint herein. On said November 25, 1925, 
plaintiff King, by and through his agent and representa¬ 
tive George J. Henritzy who is well known as the Secretary 
and Treasurer of the business conducted by plaintiff King, 

called upon this defendant at his home and requested 

36 an extension of the said $10,000 second trust for 
three months beyond November 28, 1925 (the date of 

its maturity) with an offer to pay a commission of 2 per 
cent for such extension. This defendant declined to accept 
any commission or to grant any definite extension, but 
stated to said Henritzy that this defendant was not disposed 
to foreclose immediately or until he felt he must have the 
money and that notice would be given when ! the money 
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was needed. Thereafter, by registered letter of January 
19, 1926, addressed to said Kirchner in care of plaintiff 
King, this defendant gave notice that payment of said 
$10,000 second trust was required on or before February 
1, 1926. Failing to receive either payment or a response 
of any kind, this defendant, by letter of February 11, 1926, 
requested the Trustees to proceed with foreclosure. This 
defendant is credibly informed, and believes, that the 
Trustees thereupon gave written notices on February 13, 
1926 to plaintiff King, and also to said Kirchner and John¬ 
son, and that said Trustees, without this defendant’s 
acquiescence or consent, gave them the full time from then 
until March 11, 1926 before the first insertion of the adver¬ 
tisement of sale complained of in the bill.of complaint 
herein. 

(c) This defendant has at no time and in no manner, 
concealed, or attempted to do so, the facts with respect 
to the aforesaid second deed of trust held by him being 
superior, to all other claims against said real estate, ex¬ 
cepting only the first deed of trust. He assumed that 
plaintiff King had both actual and constructive notice of 
the existence of said second deed of trust and of this de¬ 
fendant’s rights under it, and he is advised, as matter of 
law, that such constructive notice was all-sufficient and 
absolute. Moreover, instead of the houses having been 
completed March 13, 1926, as claimed in the bill of 
37 complaint, the fact is that none of them have yet 
been completed, and prospective purchasers have 
been endeavoring to learn what it will cost to complete 
them, including sodding, fences, sidewalk, etc. in accord¬ 
ance with the plans and specifications. This defendant is 
further advised, as matter of law, that, since no work was 
done or delivery made, under any contract made by the 
owner, or otherwise, before the recording of this defend¬ 
ant’s aforesaid second trust, and no notices of lien were 
filed before the completion of all advances under said sec¬ 
ond deed of trust, this defendant’s rights under said second 
deed of trust are superior to all claims excepting only the 
first deed of trust. Moreover, the aforesaid Johnson did 
not at any time prior to his deeding of the real estate to 
the aforesaid Kirchner, for plaintiff King, make any gen¬ 
eral building contract with anyone with respect to said 



33 


E. P. TAYLOR VS. T. C. KING ET AL. 

real estate or any part thereof, but said Johijson acted 
entirely as owner-contractor making independent] contracts 
with different parties for separate items of materials and 
work, and he is advised, as matter of lavr, that the time for 
filing mechanics’ liens allowed by law with respect thereto 
is separately computed as within three months! after the 
completion of that provided for in such independent con¬ 
tracts, respectively. 

3. Neither the agreement, nor the bond, under which 
plaintiff King claims was a recorded instrument, or in any¬ 
wise mentioned in or covered by the first deed of trust. 
Consequently, this defendant is advised, as matter of lavr, 
that, in no event, has the plaintiff King any possible claim 
as against this defendant’s second trust by reason of any¬ 
thing that plaintiff King may have done as surety on the 
said bond given with respect to said unrecorded agree¬ 
ment; and further that nothing that plaintiff King 

38 may have done as such surety commencing in Octo¬ 
ber or November 1925, as claimed by him, can give him 
any rights superior to either this defendant’s second trust or 
this defendant’s third trust upon the said real estate. This 
defendant is credibly informed that all expenditures made 
and incurred by plaintiff King (the totals of which this 
defendant is credibly informed are largely excessive) were 
so made and incurred after the deeding of the! said real 
estate to King’s agent*Kirchner, and were so made and in¬ 
curred not as such surety but as the new owijier of the 
equity in said real estate and solely on behalf of said King 
as such. This defendant is further credibly informed that 
said King was under no possible obligation as such surety, 
by reason of material departures that had been ipade from 
the plans and specifications referred to in the bond. 

4. Since the material averments of fact made jin the bill 
of complaint attempting to reflect upon this defendant’s 
holding of said second deed of trust are not supported by 
the affidavit of a single person claiming to have personal 
knowledge of any of such averments, this defendant is 
advised, as matter of law, that the plaintiffs hgve wholly 
failed to make out a case for either injunction <jr receiver 
pendente lite. Said second deed of trust is overdue and 
unpaid, and this defendant submits he is entitled to the 

3—4980a 


i 


i 
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foreclosure expressly provided for therein, without fur¬ 
ther delay. 

ELISHA P. TAYLOR, 

Defendant. 

GEO. E. SULLIVAN, 

Attorney for Defendant Elisha P. Taylor. 

39 District of Columbia, To wit: 

I, Elisha P. Taylor, being first duly sworn, depose and 
say that I have read the foregoing answer by me sub¬ 
scribed, and know the contents thereof, and that the state¬ 
ments therein made are true of mv personal knowledge. 

ELISHA P. TAYLOR. 

Subscribed and sworn to before me this 26th day of 
March, 1926. 

[seal.] ; MARY E. WALDRON, 

Notary Public , D. C. 

40 Order Continuing Rule and Restraining Order. 

Filed Mar. 26, 1926. 

Upon motion of counsel, it is by the Court this 26th day 
of March, A. D. 1926, ordered that the return day of and 
the hearing upon the rule to show cause issued March 23, 
1926, and this dav returnable, be and the same are herebv 
fixed for March 29th at ten o’clock a. m. or as soon there¬ 
after as counsel can be heard; 

And, it further appearing to the Court that the subject 
matter of the restraining order issued herein March 22, 
1926, should be preserved in statu quo until a hearing shall 
be had, it is further ordered that said restraining order be 
and the same is hereby extended for a period to and to in¬ 
clude April 2, 1926, provided, however, that the said ex¬ 
tension shall not become effective until the plaintiffs shall 
file a further undertaking in the additional sum of $500.00 
conditioned upon the payment of such costs and damages as 
may be incurred or suffered by any party who may be 
found to have been wrongfullv restrained herebv. 

' WALTER I. McCOY, 

Chief Justice. 
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Affidavit of William R. Kelly. 
Filed April 2, 1926. 


District of Columbia, To wit: 

* 

William R. Kelly, being first duly sworn, on oath says 
that he is employed as loan manager for the defendants, 
Robert L. McKeever and Earl E. Goss, doing | business 
under the firm name and style of McKeever & Cjross, and 
was so employed by said firm on, to-wit, the 28tjh day of 
May, 1925; that when and at the time the notes nientioned 
and referred to in the bill of complaint herein payable to 
the order of Edith G. Reel were made, executed and de¬ 
livered, the defendant Frank M. Johnson requested affiant 
to endeavor to sell the said notes for his account; that 
immediately thereafter affiant did make efforts toj sell said 
notes, not only to persons in the District of Columbia, but 
to persons residing outside thereof, but without! success; 
that two weeks or more after the date of said fiotes the 
said defendant Johnson came to affiant and notified him to 
make no further efforts to sell and dispose of the same, and 
informed affiant at the same time that the said itotes had 
been sold by him, the said Johnson. 

W. R. KjELLY. 

Subscribed and sworn to before me this 2nd day! of April, 
1926. 

[seal.] RUTH L. NEWMAN. 
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Answer of Lester F . Kirchner. 


Filed April 14,1926. 

• * # * # • • 

i 

i 

The answer of Lester F. Kirchner to such pafts of the 
bill of complaint as this defendant is advised are material 
for him to answer and to the rule to show cause issued 
herein, respectfully shows to the Court as follows: 

1. This defendant admits that by deed dated October 22, 
1925, and delivered and recorded on or about that date, the 
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defendant Frank M. Johnson and Eudora B. Johnson, his 
wife, conveyed the property described in the said bill of 
complaint to this defendant. 

2. This defendant, however, paid no consideration in 
money for said deed, and gave nothing for it excepting his 
implied pronfise to hold and convey said property for the 
purposes for which it was conveyed to him; and he now 
claims no interest in the said property excepting to fulfill 
the aforesaid purposes. 

3. The purposes for which said property was conveyed 
to this defendant were to remove the legal title to the said 
property from the control of the defendant Frank M. John¬ 
son and to remove it also from the possibility of attach¬ 
ment on behalf of or other subjection to the claims of his 
creditors, until the plaintiff J. Carey King and others who 
had furnished or might furnish labor and materials for the 

• construction of said houses should be paid, and to facilitate 
the sale of the said property and the application of the 
proceeds of sale to such claims. Said conveyance was made 
to this defendant under the following circumstances, as this 
defendant was then informed and now believes. The 
43 plaintiff J. Carey King was then, in the month of 
October, 1925, for the first time informed that the 
defendant Ffank M. Johnson had placed upon the said 
property a second deed of trust, recorded on the same day 
as the first deed of trust thereon, and had also placed 
thereon a third deed of trust. The plaintiff J. Carey King 
feared that the said Frank M. Johnson might give addi¬ 
tional deeds of trust or conveyances of his real estate in¬ 
cluding the property referred to in this suit, or that the 
same might be levied upon or subjected to the claims of his 
general creditors, with the result that controversies might 
arise between the plaintiff J. Carey King and other 
mechanics lien claimants, on the one hand, and persons 
claiming interests in the said property, on the other hand. 
The interest of the defendant Frank M. Johnson in the said 
houses was then encumbered beyond its probable value and 
the said Frank M. Johnson had abandoned the erection of 
the said houses and the plaintiff J. Carey King had been 
called upon as surety to the holders of the first deed of 
trust thereon to complete the erection of the said houses. 
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The defendant Frank M. Johnson was willing {hat the title 
to said property insofar as the same remained under his 
control should be so held as to accomplish the purposes 
aforesaid. The plaintiff J. Carey King did pot desire to 
take title to the said property because he was advised that 
it might be contended that by taking such a conveyance his 
relation to the said property would be upon the face of the 
record that of owner and inconsistent with hi^ more valu¬ 
able and superior interest therein as mechanics lien claim¬ 
ant. It was therefore agreed that the defendant Frank M. 
Johnson should convey such title as remained in him to 
this defendant to hold for the purpose^ aforesaid, 
44 and said conveyance was thereupon made and exe¬ 
cuted without any orher consideration therefor. 

4. This defendant is advised therefore that as holder of 
the said legal title he is responsible to the plaintiff J. Carey 
King to see that the said title is not further encumbered in 
any manner likely to cause adverse claims tb be set up 
against those who furnished labor and materials in the 
construction of the said buildings, and that he is under 
obligation to convey the same when called upon ^o facilitate 
the making of sale of the same and the application of the 
proceeds of sale to the claim of the plaintiff J. Carey King 
and other mechanics lien claimants, and that j as to said 
property or its proceeds he is accountable also to such per¬ 
sons as have claims thereon derived from thb defendant 
Frank M. Johnson, in such order of priority ias between 
the said mechanics lien claimants and said other persons 
as shall be decreed herein, and with respect to any residue - 
of interest in the said property or proceeds therefrom that 
he holds for the use of and is accountable to the defendant 
Frank M. Johnson. 

5. Being advised that the purpose of this proceeding is 
to subject the said property to the payment of! mechanics 
lien claimants, this defendant consents that | the relief 
prayed for in the said bill and contemplated b\i the afore¬ 
said rule to show cause shall be granted, and stands ready 
and willing to convey such title as he has to such persons 
as may be appointed herein trustees or receiver^ to sell the 
same to subject it to the claims of such lienors; knd having 
made such conveyance or being divested of his title to said 
prbpertv by decree to be entered herein, this j defendant 


i 
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prays that he may be hence dismissed with his rea- 
45 sonable costs in this behalf incurred. 

LESTER F. KIRCHNER. 


District of Columbia, ss: 

Lester F. Kirchner, being first duly sworn, on oath says 
that he has read the foregoing answer by him subscribed 
and knows the contents thereof and verily believes the same 
to be true. 

LESTER F. KIRCHNER. 

Subscribed and sworn to before me this — day of April, 
1926. 


, Notary Public for the District of Columbia. 

46 Motion of Defendant Taylor to Require Plaintiffs to 
Make Bill More Definite and Certain. 

Filed April 16, 1926. 

*♦####* 

Comes now the defendant Elisha P. Taylor, by his at¬ 
torney, and moves the Court to require the plaintiffs to 
make their bill of complaint herein more definite and cer¬ 
tain in each of the following several and separate particu¬ 
lars: 

(1) . By specifying dates and items of mill work amount¬ 
ing to $1,693.60 claimed to have been furnished by plaintiff 
King prior to October 21, 1925. 

(2) . By specifying names, dates and items respecting 
amounts claimed to have become due to others prior to 
October 21, 1925, under contracts with defendant Frank M. 
Johnson. 

(3) . By specifying names, dates and amounts respecting 
payments aggregating $9,667.25 claimed to have been made 
by plaintiff King on account of contracts made before 
October 21,1925 by defendant Frank M. Johnson. 

(4) . By specifying names, dates and amounts of pay¬ 
ments aggregating $9,342.90 claimed to have been made 
by plaintiff King on account of contracts made by him after 
October 21, 1925. 
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(5) . By specifying names, dates and amounts of pay¬ 
ments aggregating $3,298.00 claimed to be dud to plain¬ 
tiff King on contracts made by him after October 21, 1925. 

(6) . By furnishing an itemized statement of the debts 

and amounts upon which plaintiff King computed his claim 
of $265.66 as being “6% interest on expenditures to March 
13, 1926.” | 

(7) . By specifying what is intended by the reference in 

Paragraph 19 of the bill of complaint to “ Other pos- 
47 sible claims, 5,647.11.” 

GEO. E. SULLIVAN, 
Attorney for Defendant Elisha P. Taylor. 

Notice. 

April 16, 1926. 

I 

Messrs. Paul E. Lesh and Dion S. Birney, 

Attorneys for Plaintiffs: | 

i 

Please take notice that the foregoing motion yvill be for 
hearing on April 23, 1926 at 10 o’clock, A. M., pr as soon 
thereafter as counsel can be heard. 

GEO. E. SULLIVAN, 
Attorney for Defendant Elisha P\ Taylor. 


Answer of George Harlow and Oscar T. Harlow. 

I 

i 

Filed April 22, 1926. 


* 


Come now the defendants George Harlow an$ Oscar T. 
Harlow individually and as co-partners trading under the 
name of Harlow Brothers, who have filed mechanics’ lien 
against the property described in the bill of; complaint 
herein, and for answer to said bill of complaiht and the 
rule to show cause issued herein, say that they hereby con¬ 
sent to the relief prayed by the plaintiffs in ^aid bill of 
complaint and sought by said rule to show carjse, reserv¬ 
ing unto themselves the right to assert theiri claims to 
priority under the mechanics’ lien law in and to the pro¬ 
ceeds of any sale of said property for such balances in re¬ 
spect thereof as mav. be found to be due to them: 

ARTHUR C. KEEFER, 

Attorney for Defendants George 

Harloiv and Oscar Tj Harlow. 
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48 Order Granting Motion to Make Bill More 

Definite and Certain. 

Filed April 27, 1926. 


Upon consideration of the motion filed herein April 16, 
1926 by defendant Elisha P. Taylor to require the plaintiffs 
to make more definite and certain the bill of complaint 
herein in certain particulars recited in said motion, and 
counsel for plaintiffs stating in open Court that they do 
not oppose said motion, it is, by the Court, this 27th day 
of April, 1926, adjudged and ordered that said motion be, 
and it is hereby, granted, and plaintiffs are to furnish said 
particulars within ten davs. 

WALTER I. McCOY, 

Chief Justice. 


49 Memorandum. 

Filed Apr. 27, 1926. 

* * * * # # * 

The motion is for an injunction to restrain pending suit 
the sale of real property under a second deed of trust. The 
action is-brought by plaintiffs claiming to have mechanics’ 
liens which are superior to the deed of trust. The work 
under the contract for the erection of the buildings is ap¬ 
parently not finished and there may be others than the 
plaintiffs who have and will have the right to file me¬ 
chanics’ liens. 

If the Couft is not mistaken all parties agree that now is 
a good time to find a market for the property and desire 
a sale. 

The difference between the parties is that the holder 
of the second trust wishes the trustees to sell thereunder 
expressing the willingness that the proceeds be brought 
into Court and take the place of the property while the 
plaintiffs say that there should be a court sale in order that 
the purchaser may take free of all claims except those 


PARTICULARS OF AVERMENTS IN BILL OF COMPLAINT, 
Filed Mar U 1926 


Cone now the plaint iffs by their attorneys and show to 
the Court is accordance with the order entered April 26, 1926, 
the following particulars: 

(1) The dates and items of millwork amounting to 
$1693,60 furnished by plaintiff King prior to October 21, 1925, 


are: 


Mill work per proposal of June 2, 1925, 

Extras : 

4 trench Mirror Doors 2/4x7/0 1-3/8 
. Glas. Mir. 15 Its* $21.00 

16 Box Frames, Windows and Trim Complete 9,00 
8 French Doors 2/6x7/0 1-3/4 15 Its. Gum 10.00 


4 pcs..7/1 Astragal 
4 Dressers, 4/0 Stock 
4 Ironing Boards 

4 sets of Trim for Ironing Boards, 
complete 

8 Attic Doors 5XFF 
8 Sets Trim and Jambs for attie 
600 ft. Base, Mldg, and shoe for attic 
portion 


Credits: 

4 Mirror Doors and Mirrors, IP Wedge- 
wood 

4 BH Twin Box Frames 12/14 Seg. 

Q n n n » 10/l4 " 

4 " " w " 9/14 

16 " Single Box Frames 10/14 no seg. 

4 ♦ n " * 8/10 " 

4 Twin Dormer Casement Frames S/0x2/0 
spl. casing 

8 Sash 3/0x2/0 6 Its. for above 


1.15 

15.00 

10.00 

1.00 

2.75 

4.00 


$84.00 

144.(10 

80.00 

4.60 

60.00 

40.00 

4.00 

22.00 

32.90 


$20.00 
10.06 
9.63 
10. C6 
4.50 
4.50 


12.37 

3.25 


$80.00 

40.24 

77.04 

40.24 

72.00 

18.00 

49.48 

26.00 


Total Cost of Mill Work 

$3318.60 

6/3/25 Paid On Account $110.00 
6/12/25 " " 315.00 

9/23/25 " " " ‘ 1200.00 1625.00 


$3200.00 


8.50 51.00 C21.60 

$3721.60 


403.00 

$3318.60 


Balance Due at 10/21/25 


E1693.60 


Proposal of June 2, 1925, was to furnish F. M. Johnson all 
mill work, stairwork, and glass far four semi-detached brick dwell¬ 
ings, to be erected on Lots 30 to 33, Square W of Square 2722, ac¬ 
cording to plans submitted and the following specifications - for the 
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Sum of Three Thousand Two Hundred Dollars ($3,200*00) . This 
mill work to consist of stook window and door frames; attle 
‘frames with splayed casings; sash and outside doors White pine; 
ceiling sash l~3/8 tt ; garage doors l-3/4' r stock; partition jambs 
and doors in cellars; inter ior doors (including one Mirror door 
per house) 1-3/8 one panel "WEDGEW00D" Enamel Grade; white pine 
moulded mantel shelres; one medlolne cabinet per house; interior 
french doors 1-3/8 white pine; interior finish throughout of un¬ 
selected gum, using door jambs, 1-3/8" bead, 3-1/4 stools, 4-1/4 
aprons, 3-1/2 band with back-band,* 6* base, 1-3/8 moullding, 7/8 
shoe; North Carolina hood rail and elosdt band; Oak qarpet sills 
to exterior and bathroom doors, oak hearth strips* Bed and OG 
moulding for dormers, main cornice braokets and mouldings, rear 
porch rail and tongue and grooved* shoe* Open string main stairs, 
oak treads, unselected gum newels, balustrade, string and skirt¬ 
ing* All glass and ginning, including obscure glass for oeillng 
sash and mirrors far medlolne bablnets * If 4-1/4 moulded band 
is used in two houses, there will be no additional oharge* We 
do not include wood sills, drain boards, dresseSs, shelving, 
material for main porches and half newels* 


Deliveries were covered by forty-six delivery tickets, 

r 

the first being dated June 6, 1925, and the lest October 8, 1925, 
each of which speelfles the items delivered on it, and which will 
be produoed at "the trial* 


(2) The names and Items respecting emountej due to 
others prior to October 21, 1925, under comtraote with defendant 
Frank M* Johnson, appear in the fourth and fifth columns and the 

i • 

I 

foot note of the following schedule: 


F'. M. JOHNSON ACCOUNT 

Contract 

X 

Balance 

Remarks 

Labor 

Cost 

* 77224*54 

Paid 

*37575.74 

Owing 

J.C.Kina_ 

*652.10 pa£lb> 

Permits, Plans, Surveys do 

401*40 

309.20 

*92.20 

Wash. Gen.Lt* 
Co. 

Bethesde Lznbr*. 

Co* 

W.A.Pierce Lmbr. 
Co 

E«E*Adamaon 

Lumber 

3,241.21 

1,961.65 

808*64) 

470.92) 

Plumbing 

4,030.00 

1,759.00 

— 

Finished Hardware 

38*60 

38.60 

— 

Barber & Roes 

Wall Tarring 

88*00 

—— 

68.00 

Arthur C* 

Brooks 

Weatherstripping 

440.00 

—— 

190.00 

Chamberlin 

Metal W/S Co* 

Plastering 

3,400*00 

2,760.50 

639.50 

D*A« Colacicoo 

Grading & Concrete 

3,047*40 

400.00 

588.25 

J* G. Herbert 

Heating 

2,820*00 

— 

600.00 

A* C. Keteham 

Roof Tiling 

1,975.00 

— 

— 

S. N. Myers 

Tin & Galv. Iron Work 

1,040.00 

— 

800.00 

J. F. Si dell 

Stone Sills, etc. 

700.00 

— 

700.00 

Philip Smith 

Eleotric Wiring, part 

350.00 

— 

350.00 

S. J* Gibson 

Iron 

21.75 


21.75 

Union Iron 

Works 








Rough Hardware 


526.65 


526.65 


Excavating (includes 
Lot 29) 

Brickwork 


— Barber & Ross, 
Rudolph & West 


1,517.00 

9,512.75 


1,517.00 

9,310.65 


Mill Work 
Totals 


3,764.35 


— Latimer & Maloney 
190.10) Theo. Michael, 

Cement 

12.00)'A. Christiansen, 

Hiw ul i n g 

1,625.00 1,693.60) J. Carey Wing 

_ 445.75) Tost & Herrell 


$41.138.95 $23.780.99 $7.690,71 Bee Note 


Note : 

Balance. owing by Johnson at October 21, 1925 
exclusive of $652.10 Labor 
Deduct - J. Carey King - Amount included in 

Lien of 3/22/26 $1,693.60 

E. J. Gribs on - " of Lien 

of 3/22/26 550.00 


$7,690.71 


Claims of "Other Johnson Creditors" 


2.045.60 

$5,647.11 


(3) The names and 1 teams going to make up the aggregate 
of $9,667.25 alleged to have been paid by plaintiff King on account 

* i ** 

| * 

of contracts made before October 21, 1925, by defendant! Johnson, ap¬ 
pear in the schedule set out in item (2) above, the saijd amount be¬ 
ing arrived at by the subtraction from the total of the! second 

I 

column, the total contract cost, $41,138*95 


of the amounts paid by Johnson, the total of the 
third oolumn. 


25.780.99 


leaving the balance of the original Johnson contracts 
not paid by him 


17,357.96 


and the deduction from that amount of the amount owing 
on these contracts by reason of their partial completion 
at the time Johnson ceased calling upon the subcontractors 


for performance, the total of the fourth column of said 


schedule, 

leaving the balance represent lag the balance of work to 
be done" under these contracts thereafter and to be 
paid by the plaintiff King,* 


i 


7.690.71 


9,667.25 


53 




(4) The names and amounts of payments by plaintiff 
j. Carey King on account of oontraets made by him and on ac¬ 
count of oontraets made by said defendant Johnson, appear in 

i 

the following schedule: 


J. CARET KING ACCOUNT 

Contract 

X 

Balance 

Remarks 

Labor 10/23/25 to 
3/13/26 

Cost 

$1,825*20 

Paid 

$2,477.30 

Owing 

$652.10 Pd. a/e 

” to eomplete, 
approx* 

150.00 


$150.00 

F.M. Johnson 

Title, ooal, steel, 
Insur* &o* 

287.00 

287.00 



Lumber 

263*97 

263.97 

—• 

W.A.Pierce Lmbr.Co. 

Plumbing 

260.00 

2,044.00 

487.00 

E. E. Adamson 

Oil Burner, 1 house 

585.00 

358.50 

226.50 

Ballard Oil Equip. 
Co. 

Barber & Ross 

Finished Eardware 

179.50 

179.50 


Painting & Papering 

3,356.80 

3,125.00 

231.80 

J.d.Casady (Pd. 
$50.00 3/25/26) 
Chamberlin Metal 

Weathe rstripping 


250.00 


Plastering & Stucco 

182.00 

182.00 


W /S Co. 

2>. A. Colaciooo 

Bath Tile 

1,014.8a 

'992.00 

«• 

22.80 

D.C.Marble & Tile 
COi 

| 

Harry G. Eckhardt 

Floor Soraping & 
Finishing 

550.00 

400.00 

150.00 

Refrigerator, 1 house 

300.00 


300.00 

"Servel", J.M.Furnas 
Hafrls A AUeman 

Screens 

419.40 

300.00 

119.40 

Cleaning Windows, Houses, 

Ac 110 *00 

V 

75.00 

35.00 

1 

Amer. Wind. Clean¬ 
ing Co. 

Shades 

198.00. 

49.50 

148.50 

The Shade Shop, 

Poreh Iron Rail 

235.00 

235.00 


13th St; 

Fred J. White 

Concrete & Grading 

450.00 

2,509.15 

-- 

Jos. G. Herbert 

Heating 

— 

2,220.00 

— 

A. C. Keteham * 

J.C.K.-Arohes, supplies 
extras 

395.93 

395.93 

* •••• 

a - 

j. Carey King 

Roof Tile 

40.00 

1,500.00 

515.00 

S. N. Myers 

Tin & Galv. Iron Work 

—* 

-- 

240.00 

J. F. Side 11 

Stone Walls 

475.00 

475.00 

-- 

C. Spano & Son 

Electric Wiring, to 
complete 

386.46 

386.46 


i 

Thomas El 00 trio Co. 
Wash. Electric Co*. 

Electric Fixtures 

512.00 

100.00 

412.00 

Brickwork 

90.40 

90.40 

— 

Porch Piers, Day 

Sidewalks & Shaping 
Fronts, est. 

260.00 


260.00 

Labpr. 

Approximate 

Alley Grading 

114.44 

114.44 

~ 

G.H. & O.M. Bright 


Totals $12,640*90 $19,010.15^3,298.00 s.JE See note* 


x x 'To allowance for '.Vater Main Assessment amounting to $220*00 and 
interest* Notice of assessment served April 24, 1926* 

54 
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under the first trust. They contend that with the present 
bill on file a purchaser could not be found at an adequate 
price if the trustees sell under the second deed of trust as 
no one could tell whether in addition to the sbcond deed 
of trust lien there would be mechanics’ liens to be satisfied 
and that consequently a person who might be wijling to buy 
if certain as to what he would have to pay would not bid 
at all and if any one should bid he would not offer what the 
property is worth. 

The Court is of the opinion that the contention of 
50 the plaintiff is sound. 

The motion for an injunction pendehte !lite is 
granted on condition that the plaintiffs give ah injunction 
undertaking in the sum of Ten Thousand Dollar^ ($10,000). 

B. Francis Saul will be appointed. The parties may 
agree on the amount of the security. 

Settle decree on written consent or on two davs’ notice 

i fe' 

in writing. 

WALTER I. McCOY, 

Chief Justice . 

i 

(Here follow particulars of averments in bill o£ complaint 
marked pages 51, 52, 53 and 54.) 


55 

or Alley. 


Note. —No allowance for Sodding. 

“ “ “ Paving Montague Street 

^ I 


The amount, $9,342.90 alleged in bill to have been paid by 
plaintiff King on account of contracts made by him after 
October 21,1925, was arrived at by subtracting from 


the total of payments . j $19,010.15 

the total shown in item (3) above. j 9,667.25 


leaving a balance of.j $9,342.90 

i 

(5) The amounts due by plaintiff King* aggregating 
$3,298.00 appear in the fourth column of the schedule in 
item (4). 

(6) The debts and amounts upon which was copputed the 
interest claimed by plaintiff King to Marclj 13, 1926, 
$265.66, were the payments by King to the several parties 
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appearing* in the schedule set out in item (4) above, com¬ 
puted in each case from actual dates of the partial pay¬ 
ments; thus, for example, the interest claimed on payments 
to the Pierce Lumber Co., appearing in that schedule as 
paid $263.97, was calculated on the following partial pay¬ 
ments, each from its date: 


1925, Nov. 10 ... .. $140.54 

Dec. 8. 19.00 

1926, Jan. 8. 81.50 

Feb. 10.*.. 22.93 


$263.97 

and all other payments were similarly calculated. The in¬ 
terest on $1,693.60, balance due plaintiff King for millwork, 
was calculated from October 21, 1925, to March 13, 1926, as 
indicated. No interest was claimed on interest. 

(7) The reference in paragraph 19 of the bill to 11 other 
possible claims, $5,647.11” was to those claims other than 
those of plaintiffs of subcontractors and materialmen of 
defendant Johnson for work done and materials furnished 
prior to October 21, 1925, and unpaid, shown in the 


56 fourth column of 

the schedule in item (2) above. $7,690.71 

less claim of plaintiff King. $1,693.60 

less claim of plaintiff Gibson . 350.00 

- 2,043.60 

leaving the other amounting to. $5,647.11 


PAUL E. LESH, 

DION S. BIRNEY, 
Attorneys for Plaintiff King. 

Order Appointing Receiver, &c. 

Filed May 11, 1926. 

*##*### 

9 

Upon consideration of the bill of complaint and exhibits, 
the rule to show cause issued herein March 23, 1926, the 
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affidavit in support of said rule, and the answers to said 
rule, and after argument of counsel, it is, by the Court, 
this 11th dav of Mav 1926, 

Adjudged, ordered and decreed that all right, title and 
interest of the parties hereto, excepting that of defendants 
Robert L. McKeever and Earl E. Goss as trustees under 
a deed of trust from Frank M. Johnson dated Majy 28,1925, 
and recorded May 28, 1925, as Instrument numbered 162 
of that day, among the Land Records of the District of 
Columbia, and the interest of such persons as may be en¬ 
titled to mechanics ’ liens against the estate or interest of 
the aforesaid persons or any of them, in the land land prem¬ 
ises known as lots numbered 30 to 33, inclusiv^, in John¬ 
son’s Subdivision of Square numbered West of Square 2722 
as per plat recorded in the Office of the Surveyor for the 
District of Columbia in Liber 77 at folio 200, ip the City 
of Washington, District of Columbia, that is to say, 
57 the entire title in the said property subject only to 
the first deed of trust thereon, being the deed of trust 
above described, and all claims of the foresqid parties 
hereto of every kind and character in and to the said prop¬ 
erty, be vested in B. Francis Saul as Receiver herein, and 
be sold; and that said Receiver shall have authority to sell 
said lots separately and by private sale and hpon terms 
different from those prescribed by Equity Rule f>8, if in his 
judgment more advantageous sales can thereby bje made, all 
proposed sales however to be subject to the ratification of 
the Court, and that the provisions of Equity Rule 68 be in 
all other respects complied with, and the claims of the 
parties to this cause, and of other persons claiming to 
have mechanics liens on the said property, excepting, how¬ 
ever, claims arising under the first deed of trus^ subject to 
which this property is to be sold, shall be relegated to the 
proceeds of sale; Provided, however, that said Receiver be¬ 
fore entering upon the performance of his duties as such 
shall give an undertaking with surety approved by the 
Court in the maximum sum of Two thousand Dollars until 
he shall have received money of the estate and i then to be 
increased; and further provided, however, that the vesting 
of the title aforesaid in said Receiver and the appointment 
of said Receiver and all other things hereinbefore provided 
are subject to the condition precedent that th£ plaintiffs 



44 


E. P. TAYLOR VS. J. C. KING ET AL. 


shall forthwith give an undertaking with surety approved 
bv the Court in the maximum liability of Ten Thousand Dol- 
lars conditioned for the payment of all costs and damages 
as may be incurred or suffered by any party by reason of 
the Receivership or by reason of inability, due to this Re¬ 
ceivership, to effect prompt sale under any existing deed 
of trust upon said property. 

It is further adjudged and ordered that, as to the other 
matters and things in said rule to show cause dealt 
58 with, the said rule be, and the same is hereby, dis¬ 
charged without prejudice. 

WALTER I. McCOY, 

Chief Justice. 

0. K. as to form. 

PAUL E. LESH, 

DION S. BIRNEY, 

Attys. for Plffs. 

GEO. E. SULLIVAN, 

Atty. for Deft. E. P. Taylor. 


Undertaking on Appointment of Receiver . 
Filed Mav 11, 1926. 


******* 


J. Carey King and Edward J. Gibson, the plaintiffs, and 
New Amsterdam Casualty Company, a corporation of the 
State of New Work, surety submitting ourselves to the 
jurisdiction of the Court, hereby undertake for ourselves 
and each of us, our and each of our heirs, executors, ad¬ 
ministrators, successors, and assigns, to make good to the 
defendants all damages not to exceed the sum of ten thou¬ 
sand dollars ($10,000) by them suffered or sustained by 
reason of the wrongful appointment of a receiver herein 
or the consequent inability to effect prompt sale under any 
existing deeds of trust of the property vested in the re¬ 
ceiver, and stipulate that the damages may be ascertained 
in such manner as the Court shall direct, and that the Court 
may give judgment thereon against the principals and 
surety for said damages in the final decree herein or in a 
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further decree after ascertainment of the amouiit of said 
damages. 

J. CAREY KING, j [seal.] 

EDWARD J. GIBSON, ' [seal.] 

By LAWRENCE KOENIGSBERGER, 

Attorney. 

NEW AMSTERDAM CASUALTY CO., 
By C. M. WEIGLE, j [seal.] 

Atto rney-iii-fact. 

[corporate seal.] 

| 

59 Approved. May 11th, 1926. ! 

WALTER I. McCOY, 

Chief of Justice. 

Surety qualified. 

FRANK E. CUNNINGHAM, j 

Cl eric 

By FRED. C. O’CONNELL, | 

Ass y t Clerk. 

0. K. as to form and surety. 

G. E. S. | 

Answer of Defendant Taylor to Bill as Amended. 

Filed May 22, 1926. I 

# * * * * # * 


Comes now the defendant Elisha P. Taylor, and for an¬ 
swer to the bill of complaint herein, as amended, respect¬ 
fully states: 

1. He admits the averments of citizenship and residence 
in Paragraph 1, but he is without knowledge of! the other 
matters averred, and calls for proof. 

2, 3. He admits the averments of Paragraphs ^ and 3. 

4, 5. He is without knowledge, and, if material^ calls for 

proof, of the matters averred in Paragraphs 4 and 5, re¬ 
spectively. 

6. He admits the averments of Paragraph 6, jexcepting 
the description of the trust and notes as “contemplated by 
the aforesaid agreement” as to which he is without knowl¬ 
edge, and, if material, calls for proof. 
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7. He is without knowledge of the matters averred in 
Paragraph 7, and, if material, calls for proof thereof. 

8. Shortly before the making and recording of the second 
trust described in the opening paragraph of Paragraph 8, 
which making and recording occurred on May 28, 1925, this 
defendant had arranged with defendant Frank M. John¬ 
son, then owner of said real estate, to loan him the 

60 full sum of $10,000 upon the security of a second 
trust upon said real estate, subject to a first trust 
of $38,000. On said May 28, 1925, this defendant actually 
paid to said Johnson $2,000 on account of said loan, and 
made the further payments making up the total sum of 
$10,000 between then and the middle of July, 1925. The 
four notes secured by said second trust were actually 
turned over to this defendant by said Johnson very shortly 
after said May 28, 1925, and said second trust is the one 
under which sale of the real estate was advertised when this 
suit was filed. This defendant is still the holder and owner 
of said notes. As to all other averments contained in said 
Paragraph 8, this defendant is without knowledge, and calls 
for proof, i He specifically denies that said second trust 
was at any time a false or fraudulent paper in any respect, 
and avers that the plaintiffs had actual and constructive 
notice of it, as well as of the first trust, before any engage¬ 
ments or obligations of any kind were incurred by either 
of said plaintiffs. 

9. He denies the averments of Paragraph 9. 

10. He admits the averments of Paragraph 10. 

11. He admits that, at some time subsequent to the 
recording of this defendant’s second trust and the turning 
over to this defendant of the four notes secured thereby, 
the defendant Johnson commenced the erection upon said 
real estate of four semi-detached houses of the general 
character described in Paragraph 11, and that said defend¬ 
ant Johnson carried on said work until some time in Octo¬ 
ber, 1925. This defendant completed all payments under 
said third trust before September 6, 1925. He denies the 
averment that no part of the proceeds of the second and 
third trusts held by this defendant was applied toward the 

erection of said houses, and avers that much of said 
61 proceeds, if not all, went into the erection of said 
houses. He is without knowledge, and, if material, 
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calls for proof, of the other matters averred in Para¬ 
graph 11. 

12, He is without knowledge, and, if material, calls for 
proof, of the matters averred in Paragraph 12. j 

13, He is without knowledge of the matters laverred in 
Paragraph 13, and calls for proof in so far as the same may 
be material. He avers that, as a matter of fact|, the plain¬ 
tiff King was never called upon as surety to caifry out any 
contract with McKeever and Goss for the erection of said 

i 

houses, and plaintiff King well knew that he wajs under no 
such liability. All that plaintiff King did, after defendant 
Johnson discontinued work, was in said King’s capacity of 
owner of the equity, and occurred after a deeding by de¬ 
fendant Johnson to a title holder for plaintiff King by the 
name of Lester F. Kirchner of the aforesaid i*eal estate, 
subject to the aforesaid first, second and third jtrusts. 

14, 15. He is without knowledge of the matters averred 
in Paragraphs 14 and 15, respectively, and call^ for proof 
in so far as the same mav be material. He is advised that 
the plaintiffs have filed some claims of lien in the office of 
the Clerk of the Court, but he is further advised that they 
are not material as to this defendant. He is still further 
advised that no general or unit contract was ehtered into 
with arvone for the erection of said houses, or anv of them, 
but said Johnson as owner-builder entered ir^to various 
separate independent contracts with different persons 
covering certain special materials and labor, the time for 
filing liens under which independent contract^ must be 

separately computed, and furthermore that the aver- 
62 ment. in the bill that the work of the erection of the 

j 

said houses was completed March 13, 1926 is with¬ 
out basis in fact, such work being still uncompleted, as the 
plaintiffs are well aware. 

16. He admits the claims of this defendant to be as 
stated in Paragraph 16, and also that McKeevef and Goss 
advertised the real estate for sale under said second trust 
at this defendant’s request because of default in payment 
of said trust which had matured. He also admits ‘that a 
true copy of the advertisement of sale is annexed to the 
bill, but he denies that the identification of the premises 

as “Nos. 1608, 1610, 1612, and 1614 Montague St. N. W.” 

I 
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was in any sense misleading- or confusing. No other num¬ 
bers of any kind had ever before been placed upon said 
premises, and these numbers were placed on the premises 
on the evening of the day preceding the day fixed for sale. 
The only other houses in that block or square consisted of 
two old detached houses numbered “100:2” and “1604,” 
respectively, with a vacant space between said premises 
“1604” and the first of the four houses concerned in this 
case, so that an intending or attending purchaser would at 
once ascribe the number “1606” to the vacant space and 
the numbers 1608-10-12-14 to the houses herein concerned, 
even without any express numbering thereon. 

17. He denies that the plaintiffs have any rights superior 
to this defendant's rights under the second deed of trust, 
and denies that the plaintiffs have any rights as asserted in 
Paragraph 17. 

18. He denies all the averments of paragraph 18, except¬ 
ing that the second trust matured November 28, 1925. The 
true facts are, that on or about November 25, 1925, plain¬ 
tiff King, by and through his agent and representative 

George J. Henritzy who is well known as the Secre- 
63 tary and Treasurer of the business conducted by 

plaintiff King, called upon this defendant at his 
home and requested an extension of the said second trust 
for three months beyond November 28, 1925 with an offer 
to pay a commission of two per cent for such extension; 
that this defendant declined to accept any commission or 
to grant any definite extension, but stated to said Henritzy 
that this defendant was not disposed to foreclose immedi- 
atelv or until he felt he must have the monev and that 
notice would be given when the money was needed; that 
thereafter, by registered letter of January 19, 1926, ad¬ 
dressed to said Kirchner in care of plaintiff King, this 
defendant gave notice that payment of said second trust 
was required on or before February 1,1926; that, failing to 
receive either payment or a response of any kind, this de¬ 
fendant, by letter of February 11,1926, requested the Trus¬ 
tees to proceed with foreclosure; that the said Trustees 
thereupon gave written notices on February 13, 1926 to 
plaintiff King, and also to said Kirchner and Johnson, and 
that said Trustees, without this defendant’s acquiescence 
or consent, gave them the full time from then until March 
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11, 1926 before the first insertion of the advertisement of 
sale complained of in the bill of complaint hereih. 

19. He is without knowledge of the matters averred in 
Paragraph 19, and, if material, calls for proof. ! 

20. He is advised that the matters averred in Paragraph 
20 are not material, and that the parties mentioned therein 
are not proper parties hereto. 

21. He is advised that the equity in the real estate was 
deeded in November 1925 by defendant Johnsofi and wife 
to defendant Kirchner, at the request, and solely for the 
benefit, of plaintiff King, said Kirchner being merely a 
nominal title holder for said King. He is withbut knowl¬ 
edge as to the recording of said deed, and deminds proof 

thereof and discovery as to the title instrument be- 
64 tween Kirchner and King respecting said property. 

22. He admits the accrual of interest on trusts as 
stated in Paragraph 22. He is without knowledge as to the 
other matters averred in said Paragraph, excepting as to 
the maturity of the third trust and this defendant’s right 
to take advantage of a default in payment of the semi¬ 
annual interest on the third trust and the amoupt of prin¬ 
cipal charged against the real estate under the Second and 
third trusts, respectively. He denies that there is any legal 
or other obstacle in the way of a valid and effective sale 
and conveyance of the real estate under the second trust, 
subject only to the first trust. 

23. Further answering, this defendant says that, instead 
of the plaintiff King financing his own building operations, 
he is seeking by this suit to tie up and utilize for his pur¬ 
poses the overdue moneys of this defendant until; said King 
can complete the houses and obtain the best market for the 
sale thereof to suit said King’s convenience. Under the 
terms and provisions of the said second and third trusts, 
respectively, this defendant, as the party secured, is en¬ 
titled to a lien under the trusts for counsel fees incurred in 
this litigation and the Trustees are also entitled to a lien 
for their counsel fees; and moreover the Trustees and par¬ 
ties secured under the first trust are entitled tola lien for 
their counsel fees. This defendant prays that iall of the 
same may be ascortained herein and decreed against the 
plaintiffs to save depletion of the security for s^id trusts. 


4—4980a 
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Wherefore, the premises considered, this defendant prays 
that the bill herein may be dismissed with costs, and with 
a decree adjudging against the plaintiffs the counsel fees 
aforesaid. 

ELISHA P. TAYLOR. 

GEO. E. SULLIVAN, 

' _ _ _ f> 

Attorney for Defendant Elisha P. Taylor. 

65 District of Columbia, To wit: 

I, Elisha P. Taylor, being first duly sworn, depose and 
say that I have read the foregoing answer by me sub¬ 
scribed, and know the contents thereof; and that I verily 
believe the facts therein stated to be true. 

ELISHA P. TAYLOR. 

Subscribed and sworn to before me this 21st day of May, 
1926. 

[seal.] WALTER C. ENGLISH, 

Notary Public, D. C. 

Disclaimer of Defendant Johnson, Including Answer as to 

Fraud Charge . 

Filed May 22, 1926. 

******* 

Comes now the defendant Frank M. Johnson, and for 
answer to the bill of complaint herein, as amended, respect¬ 
fully states that he disclaims all interest of every kind in 
the subject matter involved herein. 

Further answering, with respect to the averments of 
fraud contained in the bill of complaint, this defendant 
denies each and every of such charges. 

The second trust referred to was at no time a false or 
fraudulent paper in any respect. The four notes secured 
by it were actually turned over to defendant Elisha P. Tay¬ 
lor by this defendant very shortly after May 28, 1925, the 
date of its making and recording. Moreover, said Elisha 
P. Taylor had arranged with this defendant, shortly be¬ 
fore the making and recording of the second deed of trust, 
to loan him the full sum of $10,000 upon the security 

66 of a second trust, subject to a first trust of $38,000, 
upon the real estate referred to, and on said May 
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28, 1925 said Elisha P. Taylor actually paid to this defend¬ 
ant $2,000 on account of said loan, and made the further 
payments, making up the total sum of $10,000, between 
then and the middle of July, 1925. The third trfist referred 
to was also bona fide, and said Elisha P. Taylof completed 
all payments under it before September 6, 1925. Neither 
said second trust nor said third trust was ever concealed 
from the plaintiff King or anyone else, and, as a matter of 
fact, an agent of plaintiff King, by the name of Henritzy, 
talked to me in November 1925 about said second trust be¬ 
fore it came due, and asked me if I thought Hr. Taylor 
would extend or renew it. The deeding the property by 
me to defendant Kirchner was at the instance of plaintiff 
King and in the capacity of an employee and title holder 
for plaintiff King. Plaintiff King did not undertake to 
complete the building operations in the capacity of a surety 
or under any other obligation, but he admitted to me that 
he was under no obligation whatever and added that if I 
would deed the property to him he would be glad to take 
over and complete the building operations on his (King’s) 
own account. 

FRANK M. JOHNSON, Defendant. 

District of Columbia, To wit: 

I, Frank M. Johnson, being first duly sworn, Repose and 
say that I have read the foregoing answer by me sub¬ 
scribed, and know the contents thereof, and verily believe 
the facts therein stated to be true. 

FRANK M. JOHNSON. 

67 Subscribed and sworn to before me this 21st day 
of May, 1926. 

[seal.] . WALTER C. ENGLISH, 

Notary Public, D. C. 

! 

Order Substituting Receiver. 

Filed May 25, 1926. j 

# # # * # * | # 

Upon consideration by the Court of the declination of 
B. Francis Saul of the office of Receiver to wh^ch he was 
appointed by the order entered herein the 11th day of 
May, 1926, it is by the Court this 25" day of May, 1926, 


i 
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Adjudged, ordered and decreed that F. Eliot Middleton 
be and he hereby is appointed Receiver herein in the place 
and stead of said B. Francis Saul and vested with the same 
titles, rights and powers and charged with the same duties 
as were by the said order of May 11, 1926, vested in and 
imposed upon said B. Francis Saul, provided, however, 
that said Receiver before entering upon the performance 
of his duties as such shall give an undertaking with surety 
approved by the Court in the maximum sum of Two Thou¬ 
sand Dollars ($2,000), said undertaking to be increased in 
amount upon application of any party hereto when the said 
Receiver shall have received funds in excess of said amount. 

WALTER I. McCOY, 

Chief Justice. 

O. K. as to form. 

G. E. S. 

68 Motion for Leave to File Supplemental Bill. 

Filed May 27,1926. 

##*#### 

Come now the plaintiffs by their attorneys and move 
the Court for leave to file a supplemental bill of complaint 
herein in the form exhibited to the Court with this motion, 
and for ground hereof say that this suit is for the purpose, 
among others, for foreclosing mechanics liens and since the 
filing of the bill of complaint herein additional persons have 
filed notice of their intention to claim mechanics liens upon 
the property sought to be foreclosed herein. 

PAUL E. LESH, 

DION S. BIRNEY, 

! LAWRENCE KOENIGSBERGER, 

Attorneys for Plaintiffs. 

To George E. Sullivan, Attorney.for Elisha P. Taylor; 

Roger J. Whiteford and Henry C. Clark, Attorneys for 

McKeever and Goss; Arthur G. Nichols, Jr., Attorney 

for Lester F. Kirchner: 

Please take notice that the foregoing motion will be for 
hearing on Friday, May 28th, 1926, at 10 a. m. or as soon 
thereafter as counsel can be heard. 

PAUL E. LESH, 

DION S. BIRNEY, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Plaintiffs . 
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Service of the foregoing motion and notice acknowledged 
this 27th day of May, 1926. 

ROGER J. WHITEFORD, 
HENRY C. CLARK, [ 

A. G. NICHOLS, Jr., 

GEORGE E. SULLIVAN, 

Per E. V. H., j 

Attorneys for Parties Defendant ds Above. 

69 Supplemental Bill of Complaint, j 

i 

i 

Filed May 28, 1926. 

In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

! 

Equity. No. 45407. 

J. Carey King et al., Plaintiffs, j 

vs. 

Elisha P. Taylor et al., Dan A. Colacicco, ]Edmund A. 
Murphy, trading as Bethesda Lumber Company; Cham¬ 
berlin Metal Weather Strip Company, Joseph G. Her¬ 
bert, John F. Sidell, Philip Smith, A. C\ Ketcham, 
Samuel N. Myers. 

The plaintiffs J. Carey King and Edward J| Gibson by 
way of supplement to their bill of complaint; heretofore 
filed herein, by leave of Court first had and obtained, re¬ 
spectfully show to the Court: 

1. The defendants to this supplemental bill in! addition to 
the defendants named in the original bill of complaint here¬ 
in, are Dan A. Colacicco, a citizen of the United States and 
a resident of the District of Columbia, Edmund A. Murphy, 
trading as Bethesda Lumber Company, a citizen of the 
United States and a resident of the District of Columbia, 
Chamberlin Metal Weather Strip Company, a corporation 
under the laws of the State of Michigan, doing business in 
the District of Columbia, Joseph G. Herbert, ja citizen of 
the United States and a resident of the District of Colum¬ 
bia, John F. Sidell, a citizen of the United States and a 
resident of the State of Maryland, Philip Smith, a citizen 
of the United States and a resident of the District of Co- • 
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lumbia, A. C. Ketcham, a citizen of tlie United States and 
a resident of the State of Maryland, and Samuel N. Myers, 
a citizen of the United States and a resident of the District 
of Columbia; said defendants are all sued in their own 
rights. 

2. That since the filing of the original bill of complaint 
herein, notices of intention to hold mechanics liens on the 

real estate and improvements which are the subject 
70 matter of this suit for labor and materials furnished 
for the construction of the said buildings, have been 
filed in the office of the Clerk of this Court by each of the 
parties made defendants by this supplemental bill, as fol¬ 
lows: 

Lien No. 8727 filed March 23, 1926, by Dan A. Colacicco 
in the amount of $679.50. 

Lien No. 8729 filed March 23, 1926, by Bethesda Lumber 
Company in the amount of $808.64. 

Lien No. 8733 filed March 24, 1926, by Chamberlin Metal 
Weather Strip Company in the amount of $190. 

Lien No. 8735 filed March 25, 1926, by Joseph G. Herbert 
in the amount of $423.25. 

Lien No. 8749 filed April 1, 1926, by Dan A. Colacicco in 
the amount of $679.50. 

Lien No. 8753 filed April 2, 1926, by John F. Sidell in 
the amount of $800. 

Lien No. 8759 filed April 7, 1926, by Philip Smith in 
the amount of $700. 

Lien No. 8822 filed May 19, 1926, by A. C. Ketcham in 
the amount of $600. 

Lien No. 8827 filed May 21, 1926, by Samuel N. Myers in 
the amount of $515. 

3. The plaintiffs are advised that it is desirable in order 
that the liens claimed against the aforesaid land and build¬ 
ings may be foreclosed under the supervision of this Court, 
that all parties claiming such liens shall be made parties 
to this suit, and therefore file this supplemental bill to 
that end. 

Wherefore the premises considered, the plaintiffs pray: 

1. That process may issue against the parties made de¬ 
fendants by this supplemental bill requiring them to an¬ 
swer the original and supplemental bills herein. 

2. That the plaintiffs may have upon the supplemental 
bill the relief prayed in the original bill herein. 
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! 

3. That the plaintiffs may have such other and further 
relief as the nature of the case may require and to 
71 this honorable court may seem fit. 

J. CAREljT KING. 
EDW. J. GIBSON. 

PAUL E. LESH, 

DION S. BIRNEY, ! 

Attorneys for Plaintiff J. Carey King. 

LAURENCE KOENIGSBERGER, 

Attorney for Plaintiff Edward J . Gibsonl 

■ 

District of Columbia, ss: 


J. Carey King, being first duly sworn, deposes and says 
that he is one of the plaintiffs in the foregoing supplemen¬ 
tal bill of complaint signed by him; that he verily believes 
the facts stated in said supplemental bill of coinplaint to 
be true. 

J. CABEt KING. 


Subscribed and sworn to before me this 28th dav of Mav, 
1926. 

[seal.] R. S. HARRINGTON, 

Notary Public for the District of Columbia. 


i 

District of Columbia, ss: 


Edward J. Gibson, being first duly sworn, deposes and 
says that he is one of the plaintiffs in the foregoing sup¬ 
plemental bill of complaint signed by him; that he verily 
believes the facts stated in said supplemental bill of com¬ 
plaint to be true. 

EDW. J. GIBSON. 

Subscribed and sworn to before me this 28 day of May, 
1926. 
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LEOPOLD Y. FREUDBERG, 


[seal.] 


Notary Public for the District of Colombia. 
(Endorsed.) 


Leave to file granted on motion. 

WALTER I. McCOY, 

Chief Justice . 

I 
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Memorandum. 

June 12, 1926.—Bond of F. E. Middleton, Receiver, for 
$2,000, approved and filed. 

Answer of Dan A. Colacicco . 

Filed June 15,1926. 

******* 

Comes now the defendant, Dan A. Colacicco, and for an¬ 
swer to so much of the original and supplemental bills of 
complaint herein as he is advised it is material for him to 
answer, says: 

1. That, on to wit July 20, 1925, he did agree in writing 
with F. M. Johnson to plaster the houses then being erected 
upon the property or premises described in the original 
bill of complaint, the said F. M. Johnson being the then 
owner of said property; that hereto attached as Exhibit A 
and by reference made a part hereof is copy of the agree¬ 
ment between this defendant and said F. M. Johnson for 
the plastering by this defendant of said houses; that pur¬ 
suant to said agreement this defendant furnished towards 
the construction of the four houses described in the bill of 
complaint all plastering work therein required, one-fourth 
of said work being done upon each of the four houses. The 

amount agreed to be paid by the said F. M. John- 
73 son to this defendant for said plastering, including 
“pointerup” of each of said houses, was the total 
sum of three thousand forty dollars ($3,040); that there 
has been paid to this defendant on account of his said work 
and materials the sum of two thousand three hundred sixty 
dollars and fifty cents ($2,360.50); that there is now due to 
this defendant and unpaid the sum of six hundred and sev¬ 
enty-nine dollars and fifty cents ($679.50), together with 
interest from the first dav of Januarv, 1926. 

2. This defendant desires the said houses to be sold in 
satisfaction of his claim for mechanics’ lien thereon and is 
willing that,the sale of the said houses in satisfaction of 
his lien shall be by the Receiver appointed by the Court 
herein, at public or private sale as may be approved by the 


E. P. TAYLOR VS. J. C. KING ET AL. 


57 


Court, and this defendant specifically consents that his 
claim against the said houses shall be relegated ito the pro¬ 
ceeds of sale thereof as directed by the order of the Court 
herein with reference to the mechanics lien claimants who 
were original parties to this suit. 

3. This defendant avers further that he is willing to come 
into this suit and prays that this answer ma| be recog¬ 
nized and considered as an affirmative assertion of the 
rights of this defendant as lien holder of a mechanics lien 
against the property described in the original l|>ill of com¬ 
plaint herein, which lien of defendant’s is priori in right to 
the second and third trusts described in such original bill 
of complaint, and this defendant prays that this Court, by 
appropriate order and decree, will recognize, protect and 
enforce the rights of this defendant as the holder of such 
lien. 

DAN A. COLACICCO. 

ROGER J. WHITEFORD, 

HENRY C. CLARK, j 

Attorneys for Ban A. Colacicco. 

74 District of Columbia, ss: 

Dan A. Colacicco, being first duly sworn deposes and 
says that he has read the foregoing answer l>v him sub¬ 
scribed; that he verily believes the facts stated!in said an¬ 
swer to be true. 

DAN A. COLACICCO. 

Subscribed and sworn to before me this 12th day of 
June, 1926. 

[seal.] MARGARET H. RAEDY, 

» Notary Public, D. C. 

i 

Exhibit A. 

Dan A. Colacicco, Plastering Contractor, 510 j Irving St. 

N. W., Washington, D. C. 

July! 20, 1925. 

Mr. F. M. Johnson, 

1731 K Street N. W., j 

Washington, D. C. 

i 

Dear Sir: 

I hereby agree to plaster four houses located at 17th & 
Montague Sts., N. W., for the sum of Seven' hundred & 


i 

i 
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no/100 Dollars per house. Payments to be made as work 
progresses. Extra charge of $10.00 per house for pointer- 
up. 

(Sgd.) DAN A. COLACICCO. 

(Sgd.) F. M. JOHNSON. 

75 Answer of Defendant Murphy to Original and Sup¬ 
plemental Bills. 

Filed June 15, 1926. 

**•**•• 

The defendant, Edmund A. Murphy, for answer to the 
original and supplemental bills of complaint herein, or so 
much thereof as he is advised it is material for him to an¬ 
swer, says: 

1. That he is the Edmund A. Murphy who trading as the 
Bethesda Lumber Company on March 23, 1926, filed under 
the name of Bethesda Lumber Company in the office of clerk 
of the Supreme Court of the District of Columbia a notice 
of his intention to claim a mechanics lien on lots 30 to 33 
inclusive in Square numbered west of Square 2722 in the 
District of Columbia, said notice being numbered bv the 
Clerk mechanics lien No. 8729. 

2. That he has sold and assigned all of his interest in 
the subject matter of the said mechanics lien and in the 
claim to secure which the same was filed, to Elisha P. Tay¬ 
lor, a party defendant to this suit: and therefore this de¬ 
fendant has no interest in the subject matter of this suit, 
and is advised that it is not necessary for him to appear 
nor further answer herein. 

And having disclaimed interest herein, this defendant 
prays that he may be hence dismissed with his reasonable 
costs in this behalf incurred. 

EDMUND A. MURPHY. 


District of Columbia, ss : 

Edmund A. Murphy, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof: that he verilv be- 
lieves the facts stated in said answer to be-true. 

EDMUND A. MURPHY. 


I 

i 


I 

I 

I 
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76 Subscribed and sworn to before me this 2nd day 

of June, 1926. I 

OLIVE E. FITZGERALD, j [seal.] 
Notary Public for the District of Colombia. 

i 

Answer of Defendant Chamberlin Metal Weather Strip 
Company to Original and Supplemental Bills . 

Filed June 15, 1926. ! 

# # # # # # • 

The defendant Chamberlin Metal Weather Strip Com¬ 
pany answering so much of the original and supplemental 
bills of complaint as it is advised it is material for it to 
answer, says: 

1. That under a contract with Frank M. Johijson dated 

September 21, 1925 this defendant furnished tpward the 
construction of the four houses described in the bill of com¬ 
plaint, all weather stripping work therein required, one- 
fourth of said w r ork being done upon each of the four 
houses, and has in all respects fully performed its side of 
said contract. The amount agreed to be paid by the said 
Frank M. Johnson to this defendant for the said weather 
stripping was $440.00. There has been paid tjo this de¬ 
fendant on account of said work the sum of $250.00, in in¬ 
stallments as follows: On the 30th day of January, 1926, 
there was paid to this defendnat by J. Carey King the sum 
of $250.00, and there remains due to this defendant the 
sum of $190.00, with interest from the 31st day of Decem¬ 
ber, 1925. | 

2. This defendant desires the said houses to jbe sold in 
satisfaction of its claim for mechanics lien thereon and is 
walling that the sale of the said houses in satisfaction of its 
lien shall be by the Receiver appointed by the Cojurt herein, 

at public or private sale as may be approved by the 

77 Court, and this defendant specifically consents that 
its claim against the said houses shall be relegated 

to the proceeds of sale thereof as directed by the order of 
the Court herein with reference to the mechanics! lien claim¬ 
ants who were original parties to this suit. 

CHAMBERLIN METAL WEATHER 

STRIP COMPANY, 

By IVAN K. STRASBURGER, j 

Manager . 
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District of Columbia, ss: 

Ivan K. Strasburger, being first duly sworn, deposes and 
says that he is the Manager of the Chamberlin Metal 
Weather Strip Company and is fully authorized to execute 
the foregoing answer in its behalf; that he has read the 
foregoing answer by him subscribed; that he verily believes 
the facts stated in said answer to be true. 

j IVAN K. STRASBURGER. 

Subscribed and sworn to before me this 7th day of June, 
1926. 

[seal.] M. FRANCIS BURNS, 

Notary Public for the District of Columbia. 

Answer of Defendant Smith to Original and Supplemental 

Bills. 

Filed June 15, 1926. 

***** * * 

The defendant Philip Smith, answering so much of the 
original and supplemental bills of complaint as he is ad¬ 
vised it is material for him to answer, says: 

78 1. That under a contract with Frank M. Johnson 

made June 9, 1925, this defendant furnished toward 
the construction of the four houses described in the bill of 
complaint, all cut stone and work of setting same therein re¬ 
quired, one-fourth of said materials and work being put 
upon each of the four houses and has in all respects fully 
performed his side of said contract. The amount agreed to 
be paid by the said Frank M. Johnson to this defendant for 
the said cut stone and work was $700.00. No part of said 
$700 has ever been paid to this defendant on account of said 
materials and work, and there remains due to this defend¬ 
ant the sum of $700.00 with interest from the — day of-. 

2. This defendant desires the said houses to be sold in 
satisfaction of his claim for mechanics lien thereon and is 
willing that the sale of the said houses in satisfaction of 
his lien shall be by the Receiver appointed by the Court 
herein, at public or private sale as may be approved by the 
Court, and this defendant specifically consents that his 
claim against the said houses shall be relegated to the pro- 
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ceeds of sale thereof as directed by the order of the Court 
herein with reference to the mechanics lien claimants who 
were original parties to this suit. 

PHILIP SMITH. 

District of Columbia, ss: 

Philip Smith, being first duly sworn, deposes and says 
that he has read the foregoing answer by him subscribed; 
that he verily believes the facts stated in said answer to be 
true. 

PHILIP SMITH. 

Subscribed and sworn to before me this 2nd day of June, 
1926. i 

[seal.] WM. M. BEAJjL, 

Notary Public for the District of Columbia. 

\ 

| 

79 Answer of Defendant Ketcham to Original and 

Supplemental Bills. 

Filed June 15, 1926. | 

i 

* * # # # # * 

i 

| 

The defendant A. C. Ketcham answering so mqch of the 
original and supplemental bills of complaint as!he is ad¬ 
vised it is material for him to answer, says: 

1. That under a contract with Frank M. Johnson made 
this defendant furnished toward the construction of the 
four houses described in the bill of complaint, all heating 
equipment and work therein required, one-fourth of said 
equipment and work being put upon each of! the four 
houses, and in all respects fully performed his side of said 
contract. The amount agreed to be paid by the said Frank 
M. Johnson to the defendant for the said heating equipment 
and work was $2,820.00. There has been paid to this de¬ 
fendant on account of said work the sum of $2j220.00, in 
installments as follows: On the 6th day of November, 1925, 
there was paid to this defendant the sum of $150.00; and on 
the 20th day of November, 1925, there was paid to this 
defendant the sum of $500.00; on the 23rd day of Decem¬ 
ber, 1925, there was paid to this defendant the sum of 
$500.00; on the 1st day of January, 1926, there was paid 
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to this defendant the sum of $500.00; on the 28th day of 
January, 1926, there was paid to this defendant the sum of 
$400.00; and on the 10th day of February, 1926, there was 
paid to this defendant the sum of $170.00; all of said pay¬ 
ments were made to this defendant by J. Carey King; and 
there remains due to this defendant the sum of $600.00, 
with interest from the 13th day of March, 1926. 

2. This defendant desires the said houses to be sold in 
satisfaction of his claim for mechanics lien thereon and is 
willing that the sale of the said houses in satisfaction of his 
lien shall be by the Receiver appointed by the Court herein, 
at public or private sale as may be approved by the 
80 Court, and this defendant specifically consents that 
his claim against the said houses shall be relegated 
to the proceeds of sale thereon as directed by the order of 
the Court herein with reference to the mechanics lien claim¬ 
ants wiio were original parties to this suit. 

A. C. KETCHAM. 

District of Columbia, ss: 

A. C. Ketcham, being first duly sworn, deposes and says 
that he has read the foregoing answer by him subscribed; 
that he verily believes the facts stated in said answer to be 
true. 

A. C. KETCHAM. 

/ 

Subscribed and svrorn to before me this 11th day of June, 
1926. 

[seal.] ; R. S. HARRINGTON, 

Notary Public for the District of Columbia. 

Answer of Defendant Myers to Original and Supplemental 

Bills. 

Filed June 15, 1926. 

• **#••# 

The defendant, Samuel N. Myers, answering so much of 
the original and supplemental Bills of Complaint filed 
herein as he is advised it is material for him to answer, 
says: 

1. That under a contract with Frank M. Johnson, this 
defendant furnished certain roofing materials and labor 


E. P. TAYLOR YS. J. C. KING ET AL. 


63 


toward the construction of the four houses described in the 
original Bill of Complaint filed herein, one-fourth of the 
said materials and labor having been employed in and ex¬ 
pended uopn each of the four said houses, this de- 

81 fendant having in all respects fully performed the 
duties and acts devolving upon him und^r his said 

contract with the said Frank M. Johnson. The balance due 
of the amount agreed to be paid by the said Frank M. John¬ 
son to this defendant for the said roofing materials and 
labor was Five Hundred Fifteen Dollars ($515.00), and 
this defendant says that no part of the said Fiye Hundred 
Fifteen Dollars ($515.00) has been paid to him Ion account 
of the said roofing materials and labor so furnished and 
expended, and that there remains due and owing to this 
defendant from the plaintiff the full sum of Fiye Hundred 
Fifteen Dollars ($515.00), with interest from tl}e 13th day 
of March, 1925. 

2. This defendant is willing that the said houses be sold 
in satisfaction of his claim for mechanics lien thereon and 
is willing that the sale of the said houses in pro tanto satis¬ 
faction of his lien shall be by the receiver appointed herein 
by the Court, at public or private sale, as may bje approved 
by the Court, and this defendant specifically consents that 
his claim against the said houses shall be relegated to the 
proceeds of sale thereof, as directed by the order of the 
Court herein with reference to the mechanics lien-claim¬ 
ants, who were original parties to this suit. 

SAMUEL N. MYERS, 

Defendant. 

F. E. ELDER, 

Attorney for Defendant. 

| 

District of Columbia, ss: 

Samuel N. Myers, being first duly sworn, dleposes and 
says that he has read the foregoing Answer by him sub¬ 
scribed; that he know’s the contents thereof and that he 
verily believes the facts stated in the said Afiswer to be 
true. 

SAMUEL N. MYERS. 

I 

i 

82 Subscribed and sworn to before me this 14 day of 
June, 1926. 

[seal.] MARGARET LORE, 

Notary Public , District of Columbia. 
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Answer of Defendant Herbert to Original and 

Supplemental Bills. 

Filed July 1, 1926. 

«••••*# 

The defendant Joseph G. Herbert answering so much 
and such parts of the original and supplemental bills of 
complaint herein as he is advised it is material for him to 
answer, says: 

(1) Under a contract with Frank M. Johnson, this de¬ 
fendant furnished towards the construction of the four 
houses described in the bill of complaint all the w 7 ork, labor 
and material necessary to complete, and did complete all 
excavations for trenches, concrete footings, basement 
floors, concrete front porches, front and rear steps, front 
driveways and auto driveways in the rear, one-fourth of 
said wrork, labor and materials being put upon each of said 
four houses, and in all respects fully performed his side of 
said contract. The amount agreed to be paid to this de¬ 
fendant by said Frank M. Johnson for said wrork, labor and 
materials, wras $2,910.00. There has been paid to this de¬ 
fendant on account thereof, the sum of $2,486.75, all of 
wrhich except the sum of $400.00 w^as paid by the plaintiff 
J. Carey King, who took charge of the work of construction 
after this defendant had entered upon his said contract and 
performed a considerable part of his said work and labor 
and supplied a considerable portion of the necessary ma¬ 
terial for the carrying out of said contract. There remains 
due this defendant the sum of $423.25 with interest from 
the first day of December, 1925. 

83 (2) This defendant desires that said houses be 

sold in satisfaction of his claim for mechanic’s lien 
thereon and is willing that the sale of the same shall be 
made by the Receiver herein appointed, at public or private 
sale as the Court may approve, and this defendant spe¬ 
cifically consents that his claim against the said houses 
shall be relegated to the proceeds of sale thereof as di¬ 
rected by order of the Court herein with reference to the 
mechanics lien claimants w r ho were original parties to this 
suit. 

JOSEPH G. HERBERT, 

MILLAN & SMITH, Defendant. 

By W. W. MILLAN, 

Attorneys for Defendant Joseph G. Herbert ♦ 
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District of Columbia, ss: 

Joseph G. Herbert being duly sworn upon his c^ath says: 
I have read the foregoing answer by me subscribed and 
know the contents thereof and the statements of fact 
therein made as of personal knowledge are true; those 
made as upon information and belief I believe to be true. 

JOSEPH G. HERBERT. 

i 

Subscribed and sworn to before me this 30 day of June, 
1926. 

[seal.] MARY E. WALDR0N, 

Notary Public, D. C. 


84 Answer of Defendant Sidell to Original imd 

Supplemental Bills. 

Filed July 7,1926. 


The defendant John F. Sidell, answering so much of the 
original and supplemental bills of complaint as j he is ad¬ 
vised it is material for him to answer, says: 

1. That under a contract with Frank M. Johhson made 
July 7,1925, this defendant furnished toward the! construc¬ 
tion of the four houses described in the bill of Complaint, 
all tin and galvanized iron and work of laying sarbe therein 
required, one-fourth of said materials and work being put 
upon each of the four houses, and has in all respects fully 
performed his side of said contract. The amount agreed 
to be paid by the said Frank M. Johnson to this defendant 
for the said tin and galvanized iron and work was $1,040.00. 
There has been paid to this defendant by said Frank M. 
Johnson on account of said materials and work the sum of 
$297.00, and there remains due to this defendant the sum 
of $763.00 with interest from March 1, 1926. 

2. This defendant desires the said houses to be sold in 
satisfaction of his claim for mechanics lien therbon and is 
willing that the sale of the said houses in satisfaction of his 
lien shall be by the Receiver appointed by the Court herein, 
at public or private sale as may be approved by the Court, 
and this defendant specifically consents that his claim 


i 

i 


5—4980a 
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against the said houses shall be relegated to the proceeds 
of sale thereof as directed by the order of the Court herein 
with reference to the mechanics lien claimants who were 
original parties to this suit. 

JOHN F. SIDELL. 

District of Columbia, ss: 

John F. Sidell, being first duly sworn, deposes and 

85 says that he has read the foregoing answer by him 
subscribed; that he verily believes the facts stated in 

said answer to be true. 

JOHN F. SIDELL. 

Subscribed and sworn to before me this 2nd dav of July, 
1926. 

[seal. ] R. S. HARRINGTON, 

i Notary Public for the District of Columbia. 

First Report of F. Eliot Middleton , Receiver. 

Filed July 9, 1926. 

»*##*## 

The first report of F. Eliot Middleton, receiver herein, 
respectfully shows to this Honorable Court as follows: 

1. That he was duly appointed receiver by an order en¬ 
tered herein on, to wit, the 25th day of May, 1926, and duly 
qualified as such. 

2. That your receiver carefully inspected the four houses 
located on Lots 30 to 33, both inclusive, in Johnson’s sub¬ 
division of Square Numbered West of Square 2722, as per 
plat recorded in the office of the Surveyor for the District 
of Columbia in Liber 77 at folio 200, and as a result of his 
inspection respectfully reports that the said houses are not 
now in a condition to be sold advantageously at private sale 
in the ordinary course of business to individual purchasers. 
In the opinion of your receiver it will be necessary that the 
following work be done in order to market said houses. 

The plumbing systems should be inspected and cleaned; 
toilet seats and other necessary fixtures installed. 

86 The electrical fxtures should be hung in three of 
the houses, one of the houses being already equipped 

with electrical fixtures. The electrical systems should be 
checked. 
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Shades should be hung in three of the houses, one of the 
houses being already equipped with shades. 

The painted surfaces in the interiors of the houses should 
be restored where they have been marked or marred in the 
finishing of the houses. 

The concrete work in the cellars and on the front porches 
should be pointed up. 

The oil heater installed in one of the house|s should be 
completed and a power line laid to it. 

The heating systems in the other three houses should be 
checked. 

Gas and electric meters should be installed, j 

The electric current should be turned on in!the houses, 
if the same are to be demonstrated in the evenings, which 
is frequently necessary. 

The interiors and exteriors of the houses should be gen¬ 
erally cleaned up, including the cleaning of the! brick work 
with acid. 

The grounds surrounding the houses should! be graded, 
sodded and landscaped. 

The stone retaining walls in front of the houses should 
be repaired. 

The sidewalks and curbing should be laid. 

The paving in the street in front of the houses, approxi¬ 
mately 140 feet in length, should be provided |for, in con¬ 
junction with the owners of the property on tjhe opposite 
side of the street, upon which residences are now being 
erected. 

3. Your receiver has ascertained by inquiry, and 
87 has been reliably informed that some 0f the fore¬ 
going work has already been contracted for, and that 
the actual completion of the said contracts canj be secured 
by the payment of comparatively small sums to the contrac¬ 
tors therein concerned. The matters not yet contracted for 
or dealt with are such as the sidewalks, curbing, grading, 
sodding, landscaping, paving and the general work of clean¬ 
ing up and supervision. Your receiver is informed that 
approximately $3,000. is necessary to take care of the fore¬ 
going items, but believes that the best and most; economical 
method would be to employ a general contractor to put the 
properties in good marketable condition, permitting said 
contractor to utilize and take advantage of the work al¬ 
ready contracted for. 







G8 E. P. TAYLOR VS. J. C. KING ET AL. 

4. Your receiver is not familiar with the provisions of 
the contract between Frank M. Johnson and J. Carey King 
as surety, on the one hand, and Robert L. McKeever and 
Earle E. Goss on the other, concerning the erection of the 
said houses, and your receiver, therefore, can make no re¬ 
port as to whether said houses are now completed or sub¬ 
stantially completed within the contemplation of said con¬ 
tract. Your receiver is, however, informed and believes, 
that if and when the work above mentioned is done, and 
the property is put in marketable condition, any moneys 
in the hands of McKeever and Goss for distribution under 
said contract with the said Frank M. Johnson and J. Carey 
King should be paid to said receiver, especially in view of 
the fact that your receiver is informed and believes that 
all persons who have filed mechanics liens against said 
property have been made parties to this suit, and especially 
in view of the further fact that besides the approximate 
sum of $3000. necessary to put said properties in market¬ 
able condition, the expense of advertising said properties 
for sale will have to be paid out of the approximate sum 

of $5962. in the hands of McKeever and Goss, as well 
88 as unpaid water assessments and some interest on 

the first deed of trust, the exact amount of which 
items is at present unknown to your receiver. 

5. Your receiver further reports to this Honorable Court 
that since his appointment, counsel for the plaintiffs have 
advised him and his attorney that they are proceeding with 
all due diligence to make available said fund, with which 
the aforesaid work could be done, and that to that end all 
of said additional lien claimants who have filed notices of 
their intention to claim a lien have been made parties to 
this cause. Your receiver is now informed that the an¬ 
swers of all of said defendants have now been filed, the 
last of said answers having been filed July 7th, 1926. Your 
receiver further reports to this Honorable Court that it is 
a custom in the District of Columbia that when new houses 
of the general type of those herein involved are sold by a 
real estate organization or the builder, that said houses so 
sold be guaranteed against defects occasioned other than 
by ordinary wear and tear, and that such guarantee con¬ 
tinues for approximately one year after such sale, regard¬ 
less of any legal obligation therein involved, and that it is 
considered good business practice, if not a business neces- 
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sity, for a builder of new houses for general sale to fur¬ 
nish free of cost to such purchasers of such houses such 
labor and materials as may be necessary to keep |the houses 
in good condition and free from defects, upon request being 
made by such purchaser through the real estate office mak¬ 
ing the sales. Some such guarantee is absolutely necessary 
in this case, because of the competition existing imme¬ 
diately to the rear of said houses and immediately across 
the street therefrom. In the opinion of your jreceiver a 
larger net return could be received from the s^le of said 
houses if not less than $500.00 per house could be with¬ 
held by your receiver from the proceeds of the sale for a 
period of at least one year, with the right to apply 
89 as much of said sum as may from time |to time be 
necessary, in his judgment, to keep said houses in 
condition and free from defects. 

6. Your receiver further advises the Court that if, as and 
wdien said properties are put into first-class marketable 
condition, and properly advertised by an efficient real 
estate organization, said houses should be offered for sale 
at a gross selling price of approximately $19,500, said pur¬ 
chase price to be paid by the assumption of the first deed 
of trust secured on each house, a cash payment of approxi¬ 
mately $1500.00, and the balance of said purchase price to 
be represented by the purchaser’s notes secured by a second 
deed of trust, payable in instalments of approximately 
$125 per month including interest on both trusts. A sell¬ 
ing commission of five per cent to the real estate agent mak¬ 
ing the sale should be authorized, and your receiver should 
be permitted to select such real estate firm or firms to make 
the sales as he mav deem advisable. 

mr 

7. With all of the multitudinous details, legal and other¬ 
wise, involved in this matter, your receiver is unwilling to 
proceed without the services of an attorney. Unless your 
receiver is authorized to proceed in accordance with the 
foregoing suggestions and recommendations, hb is of the 
opinion that he should be immediately relieved of the duties 
of his office as receiver in order that there mav be no delav 

* i * 

in the cause. 

Bespectfully submitted, 

F. ELIOT MIDDLETON, 

Receiver. 
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Order Substituting Receiver. 

Filed July 10, 1926. 

* * * * * * 


Upon consideration by the Court of the first report of 
F. Eliot Middleton, Receiver herein, filed July 9, 1926, and 
the said report being considered to be a resignation by the 
said F. Eliot Middleton from the office of Receiver, it is, 
by the Court, this 10th day of July, 1926, 

Adjudged, ordered and decreed, that C. Clinton James 
be and he hereby is appointed Receiver herein in the place 
and stead of said F. Eliot Middleton and vested with the 
same titles, rights and powers and charged with the same 
duties as were by the order of May 11, 1926, vested in and 
imposed upon B. Francis Saul, and by the order of May 
25, 1926, vested in and imposed upon said F. Eliot Middle- 
ton; provided, however, that said Receiver before enter¬ 
ing upon the performance of his duties as such shall give 
an undertaking with surety approved by the Court in the 
maximum sum of Two Thousand Dollars ($2,000), said 
undertaking to be increased in amount upon application of 
any party hereto when the said Receiver shall have re¬ 
ceived funds in excess of said amount. 

And that the said F. Eliot Middleton and the suretv on 
his undertaking be and they are hereby discharged and re¬ 
lieved from liability on the Receiver’s undertaking hereto¬ 
fore filed herein except as to defaults, if any, heretofore 
occurring. 

WALTER I. McCOY, 

Chief Justice. 


Approved as to form. 

PAUL E. LESH, 

Atty. Plffs. 
GEO. E. SULLIVAN, 
Atty. for Deft. Taylor. 
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91 Order Correcting Clerical Error. 

Filed July 20, 1926. 

• * # * # * ' * 

- 

i 

j 

It appearing to the Court that the order entered herein 
on May 11, 1926, contains a clerical error in omitting to 
embrace in parentheses the clause commencing with the 
word “ excepting’’ in Line 7 and ending with the word “Co¬ 
lumbia 7 ’ in Line 11, which said clause should have read as 
follows: 

l 

“(excepting that of defendants Robert L. McKeever and 
Earl E. Goss as trustees under a deed of trust from Frank 
M. Johnson dated May 28,1925, and recorded May 28,1925, 
as Instrument numbered 162 of that day, among the Land 
Records of the District of Columbia) ”, i 

it is, by the Court, this 20th day of July, 1926, adjudged, 
ordered and decreed that said order entered hefein May 
11, 1926, be, and it is hereby, amended by inserting a 
parenthesis before the word “excepting” in Line!7 of said 
order, and by inserting another parenthesis after j the word 
“Columbia” in Line 11 of said order, and further that the 
order entered herein July 10, 1926, appointing C. Clinton 
James, Esq., substitute Receiver, shall be construed as con¬ 
ferring upon such substitute Receiver the titles, Rights and 
powers under said order of May 11, 1926, ais hereby 
amended, it having been intended at all times by said order 
of May 11, 1926, to vest in the Receiver the entife title in 
the property herein concerned, subject only to the first deed 
of trust thereon. 

A. A. HOEHLI^G, 

Justice. 


We consent: 

DION S. BIRNEY, 

PAUL E. LESH, 

Attys. Plffs. 

No objection: 

GEO. E. SULLIVAN, 

Atty, for Deft. Taylor . 


i 

i 
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We consent: 

ROGER J. WHITEFORD, 

HENRY C. CLARK, 

Attorneys for Ban A. Colacicco. 

92 We consent. 

F. E. ELDER, 

Atty. for S. N. Myers. 

A. G. NICHOLS, Jr., 

Atty. for L. F. Kirchner , Edmund A. Murphy, 
Chamberlin Metal Weather Strip Co., John 
F. Sidell, Philip Smith, and A. C. Ketcliam. 

No objection: 

ROGER J. WHITEFORD, 

HENRY C. CLARK, 

Attorneys for McKeever & GOSS and Edith G. 
Reel. 

MILLAN & SMITH, 

Attorneys for Defendant Jos. G. Herbert. 
Memorandum. 

July 20,1926.—Bond of C. C. James, Receiver, for $2,000, 
approved and filed. 

Decree Authorizing Payment by McKeever & Goss of $2,~ 

500.00 to Receiver. 

Filed July 20, 1926. 

• # # # * • * 


This cause coming on to be heard and all parties con¬ 
senting to the entry of this decree, it is hereby 
Ordered, adjudged, and decreed that the defendants Rob¬ 
ert L. McKeever and Earl E. Goss, trading as McKeever & 
Goss, be, and they are hereby, authorized to pay over to 
C. Clinton James, Esq., as receiver herein, out of the 
moneys remaining in the hands of said McKeever and Goss, 
as shown by their answ T er herein filed, the sum of twenty- 
five hundred dollars ($2,500.00), which said sum shall be 
used by said receiver towards putting the properties, the 
titles thereto, and the houses thereon, known as Lots 30 to 
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33, inclusive, in Johnson’s Subdivision of Square! numbered 
West of Square 2722, as per plat recorded in the 
93 Office of the Surveyor for the District of Columbia 
in Liber 77 at Folio 200, in first class marketable con¬ 
dition, and any unexpended balance to abide t}ie further 
order of the Court. 

This payment shall be considered as an advjance, pen¬ 
dente lite, and this order shall not be taken as ap adjudica¬ 
tion that the expenditures to be made from said fund are 
chargeable against said fund rather than against other 
property or funds now or hereafter in the possession of the 
receiver, and any equity in any party hereto with regard 
to said fund is expressly preserved against ahy fund or 
property in the possession of the receiver against which 
said expenditures may hereafter be determined to be 
chargeable. 


Done, ordered, adjudged, and decreed this 20th day of 
July, 1926. 


A. A. HOEHLIfSTG, 


| Justice. 


We consent to the entry of the foregoing order. 

ROGER .T. WHITEFOlRD, 
HENRY C. CLARK, | 
Attorneys for Robert L. McKeever,\Earl E. 
Goss, and Edith G. Reel, and Ban A. 
Colacicco. 

DIOX S. BTRNEY, j 

PAUL E. LESH, 

Attorneys for J. Carey Kino and Edivard J.\Gibson. 

GEO. E. SULLIVAN, j 
Attorney for Elisha P.\ Taylor. 
F. E. ELDER, j 

Attorney for S. A 7 l Myers. 
A. G. NICHOLS, Jr., j 
Attorney for Lester F. Kir diner, Edmund A. 
Murphy, The Chamberlin Metal Weather 
Strip Co., John F. Sid ell, Philip Snifth, and 
A. C. Ketcham. 

MILLAN & SMITH, 

Attys. for Defendant Jos. G. Herbert. 






74 


E. P. TAYLOR VS. J. C. KING ET AL. 


94 Report and Petition of C. Clinton James, Receiver . 

Filed July 24, 1926. 


0. Clinton James, receiver herein appointed, respectfully 
shows to the Court as follows: 

(1) He has duly qualified by filing the undertaking re¬ 
quired by the order appointing him receiver herein. He 
has received from W. E. Mooney, a contractor and builder 
in the District of Columbia, with whom he has long been 
acquainted, and who is well-known, experienced and re¬ 
sponsible, a bid of Two Thousand and Twenty-seven Dol¬ 
lars ($2,027.00) to do certain items of work in connection 
with the four houses on Montague Street, in said District, 
which are referred to in the proceedings herein and are the 
subject of his receivership, which said items your receiver 
believes to be fairly and properly embraced within the au¬ 
thority given him by order herein passed on the 20th day of 
July, 1926 to put said houses in first class marketable con¬ 
dition. 

(2) Said bid is dated July 16, 1926, but was made in an¬ 
ticipation of the said order of July 20, 1926 being passed 
and a copy of the same is hereto attached marked “Ex¬ 
hibit Xo. 1’’ and is hereby made a part of this report. It 
will be noted that said bid does not include all the work 
necessary to be done in and about said houses, paving and 
street curbing and other items as therein mentioned being 
expressly excluded. 

(3) Said bid is Twenty-seven Dollars in excess of a bid 
made to your receiver by another contractor, for the same 
work, but because of the receiver’s acquaintance with said 
W. E. Mooney, it would be more satisfactory to him to ac¬ 
cept the bid of the latter and, he believes that more satis¬ 
factory results will be obtained by accepting the 

same. 

95 He therefore requests the Court to pass an order 
authorizing him to accept the bid of said W. E. 
Mooney of Two Thousand and Twenty-seven Dollars 
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($2,027) for tlie work specified in the said Exhibit No. 1 
hereto attached, and to cause said work to be executed. 

C. CLINTON JAMfiS, 

By W. W. MILLAN, Receiver , 

His Attorney. 

W. W. MILLAN, 

Atty. for Receiver. 

Exhibit No. 1. 

Telephone: Potomac 417. 

W. E. Mooney, Contractor and Builder, 2525 Pennsylvania 

Avenue, N. W., Room 324. ! 

Washington, D. C., July 16,1925. 

Mr. C. Clinton James, 

Columbian Building, 

Washington, D. C. 

Dear Sir: 

We hereby propose to furnish the necessary ^abor and 
materials to do the following work in connectioiji with the 
four houses on the south side of Montague St., wQst of 16th 
St. N. W.: | 

Electric fixtures for three houses. 

Clean tile in bath rooms. 

Lay cement sidewalk, with a 5" base and 1" toji dressing. 
Do the grading and put down a good grade of sod. 

Point up front porch cement floors and paint same. 

Point up front stone walls and front window dills. 

Hang doors not yet hung and ease all doors and windows. 
Clean front brickwork, mantels and other places where 
same is bad. 

Install window screens; we do not include furnishing any 
new screens. 

Put down carpet sills at rear doors in basement. 

Furnish and install four (4) gas ranges to dost $50.00 
each. 

Replace broken door knob in third house. 

Touch up painting. 

The above work to be done in a first class and workman¬ 
like manner for the sum of two thousand twenty-seven dol¬ 
lars ($2,027). 
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96 This estimate does not include any shades, plumb¬ 
ing, heating, paving of street or curbing. Nor does 

it include any items except those outlined above. We do 
not guarantee any work other than that done by us. 

Pointing up cracks in plastering and repairing of paper¬ 
ing will be done by J. C. Cassidy and will be charged for 
in addition to, the above price. 

This proposal is made subject to prompt acceptanc. 

(Signed) W. E. MOONEY. 

J. 

WEMifjs. 

97 Order Authorizing Receiver to Accept Bid of 

W. E. Mooney. 

Filed Jul. 24, 1926. 

******* 


Upon consideration of the report of C. Clinton James, re¬ 
ceiver herein filed on the 24th day of July, 1926, it is this 
24th day of July, 1926, ordered that said receiver be and he 
hereby is authorized to accept the bid of W. E. Mooney to 
furnish the labor and material necessarv to do the work 
specified in Exhibit No. 1 attached to said report for the 
sum of Two Thousand Twenty-seven Dollars and to cause 
said work to be done. 

WALTER I. McCOY, 

. Chief Justice. 

We consent. 

ROGER J. WHITEFORD, 

HENRY C. CLARK, 

Attorneys for Robert L. 

McKeever y Earl E. Goss , 

Edith G. Reel and Dan A. 

Colaccico. : 

DION S. BIRNEY, 

PAUL E. LESH, 

Attorneys for J. Carey King 
and Edward J. Gibson. 

GEO. E. SULLIVAN, 

Attorney for Elisha P. Taylor. 
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FRANK E. ELDER, 

Attorney for S. N. Myers. 

A. G. NICHOLS, Jr., ! 

Attorney for Lester F. Kir di¬ 
ner, Edmund A. Murphy, 

The C h a mb e rl in Metal 
Weather Strip Company, 

John F. Sidell, Philip Smith | 

and A. C. Ketcham. 

MILLAN & SMITH, | 

Attorneys for Joseph G. Herbert. 

i 

i 

98 Second Report and Petition of C. Clinton 

James, Receiver. 

# # # # # * * 

i 

C. Clinton James, Receiver herein appointed, respect¬ 
fully shows to the Court as follows: 

1. That he has duly qualified by filing the undertaking re¬ 
quired by the order appointing him Receiver herein. 

2. That he has accepted the bid of William Ei Mooney, 
a contractor and builder, who is now finishing the work on 
said houses. 

3. That one of said houses has been equipped with win¬ 
dow shades, but three of said houses have not been. 

4. That petitioner is informed that J. Carey King, one of 
the plaintiffs in the above entitled cause, offered to equip 
the remaining three houses with window shades under the 
impression that a contract he had heretofore madj* with the 
Shade Shop had been executed except the manual hanging 
of the shades in said houses. The said J. Carev King now 
informs your petitioner that he was erroneously advised 
by said Shade Shop that said shades were made and ready 
for installation. He further states that his offer to put said 
shades in was made on the theorv that thev had been made 

. V * I 

and he was liable for them in any event, and 'therefore 
thought it advisable to have them installed in thdse houses 
and reduce the cost to finish bv the Receiver to that extent. 

mr 

In view of these facts, Mr. King now advises your peti¬ 
tioner that he will not provide the shades for the re- 

99 maining houses for the reasons hereinbefore stated. 

5. The Shade Shop has submitted a bid of One 
hundred and sixty-four ($164.50) dollars and fifty cents, 
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to furnish; and install the necessary shades for the remain- 

•/ 

ing three houses of the same kind and quality now installed 
in one of said houses, all of which will more fully appear 
by reference had to said bid which is hereto attached, 
marked Exhibit No. 1, and is hereby made a part of this 
report. 

6. The Shade Factory has submitted a bid of One hun- 
dred and thirty-three dollars and fifty cents ($133.50), to 
furnish and install the necessary shades for the remaining 
three houses of the same kind and quality now installed in 
one of said houses, all of which will more fully appear by 
reference had to said bid which is hereto attached, marked 
Exhibit No. 2, and is hereby made a part of this report. 

7. Petitioner further states that it will be necessary to 
have some one look after the lawns of said houses, as they 
have been recently sodded and will require constant care 
by watering and cutting the grass in order to get a good 
lawn around said houses. It will also be necessary to have 
some one on the premises from about 10:00 in the morning 
to 9:00 at night to keep one house open for inspection by 
prospective purchasers and to keep the house in a clean and 
presentable condition and to look after and generally care 
for the other houses. 

8. He therefore requests the Court to pass an order au¬ 
thorizing him to accept the bid of the Shade Factory of 

One Hundred and thirtv-three dollars and fifty cents 
100 ($133.50), to furnish and install the necessary win¬ 

dow i shades in the remaining three houses of the 
same kind and quality of the houses already equipped with 
window shades as specified in their bid marked Exhibit No. 
2 and hereto attached, and cause said work to be executed, 
and that he be further authorized to employ the necessary 
help to properly care for and protect said houses and keep 
the same in good condition and open for inspection during 
pendency of sale of the same. 

C. CLINTON JAMES. 

District of Columbia, towit: 

I, C. Clinton James, being first duly sworn on oath de¬ 
pose and say that I have read the following report and peti¬ 
tion by me subscribed and know the contents thereof; that 
the matters therein stated of my personal knowledge are 
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true and those therein stated upon information and belief, 
I believe to be true. 

C. CLINTON JAMES. 

i 

Subscribed and sworn to before me this 20 day of Au¬ 
gust, A. D., 1926. 

FRANK E. CUNNINGHAM, 

1 Clerk. 

By W. W. MACKALL, 

Ajssf. Clerk. 

Exhibit No. 1. ■ 

“The Shade Shop,” W. Stokes Sammons, }?rop., 830 
Thirteenth Street, Northwest, Washington, D. C. 


101 Mr. C. Clinton James, 

imbia 
City. 


August 16th, 1926. 


Columbian Building, 


Dear Sir: 

i 

“In re Receiver 4 houses Montague St. N. W.” 


Through some unaccountable error our office notified J. 
Carey King at 37 New York Ave. N. E. that the balance of 
the window shades in the three houses at the above address 

l 

which have not as yet been shaded, were made up and ready 
to be installed upon notice. 

We have purchased the material on this contract but have 
not as yet made up the shades and submit herewith together 
with samples our quotation for furnishing and installing 
same: i 

One house 31 shades Domestic Holland. $33.00 
Dupont waterproof unbreakable washable 

shade cloth. 49.50 

To houses 31 shades each Domestic Hol¬ 
land . 37.00 per house. 

Dupont water proof unbreakable wash¬ 
able shade cloth. 57.50 “ “ 

The first house which we installed for J. Carey King, 
they used Dupont waterproof shade cloth and. the prices 
as above quoted are the same as our estimate tb Mr. King. 
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At the time we accepted this order it was understood to 
install shades for individual houses as called for and since 
they have only instructed us to install shades in one house 
we take pleasure in submitting our estimate to you for the 
balance. 

The material which we have purchased on this order is 
a stock color and grade and easily disposed of. 

We trust to receive vour order to install the window 
shades in the balance of the three houses. 

Yours verv truly, 

THE SHADE SHOP. 
G. J. BENZING, 

Manager. 

102 Exhibit No. 2. 


The Shade Factory, 1109 Fourteenth St. N. W., 

Washington, D. C. 

J. F. Ligon, Proprietor. 

Telephone: Main 10428. 

August 16, 1926. 


Mr. C. Clinton James, 


416-418 Fifth Street N. W., 
Washington, D. C. 

Dear Sir : 


In reference to the window shades for vour new houses 
on the south side of Montague Street between Sixteenth 
Street and Rock Creek park, we will furnish and install all 
shades necessary (31 shades) for the sum of $44.50 per 
house. 

All shades to be made of Dupont Waterproof Unbreak¬ 
able Washable Shade Cloth, mounted on guaranteed Hart¬ 
shorn rollers, rust proof eyelets through slats and finished 
with cord ring pulls. 

Trusting that we may receive this valued order, we re¬ 
main, 

Yours verv trulv, 

; " J. F. LIGON. 

THE SHADE FACTORY. 

P. S.—Shades to be made of the same color and quality 
as shades now in the house complete with shades. 

J. F. LIGON. 
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103 


Order. 

Filed Aug. .20,1926. 


I 

i 


# * # # # # # 

Upon consideration of the second report of p. Clinton 
James, Receiver herein, filed on the 20th day <j>f August, 
1926, it is this 20th day of August, 1926, j 

Ordered that said Receiver be and he hereby is author¬ 
ized to accept the bid of the Shade Factory to ffirnish the 
labor and material necessary to do the work specified in 
that part of Exhibit No. 2, attached to said report, for the 
Dupont waterproof unbreakable washable shade! cloth for 
the sum of One hundred and thirty-three dollars and fifty 
cents -'$133.50) and to cause said work to be done. 

And it is further ordered that said Receiver be and he 
hereby is authorized to employ such help as he may deem 
necessary for the care and protection of said houses dur¬ 
ing pendency of a sale thereof. 

By the Court: 

F. L. SIDDO^S, 

Justice. 


We consent. 

ROGER J. WHITEFORD, | 

HENRY C. CLARKE, j 

Attorneys for Robert L. McKeever, 
Earl E. Goss, Edith G. Reel and j 
Dan A. Colaccico. 


DION S. BIRNEY, j 

PAUL E. LESH, j 

Attorneys for J. Carey Ki/ng and | 
Edward J. Gibson. j 

No objection. 

GEO. E. SULLIVAN, 

Attorney for Elisha P. Taylor. 

FRANK E. ELDER, 

Attorney for S. N. Myers. 

ARTHUR G. NICHOLS, Jr., 

Attorney for Lester F. Kirchner, 
Edmund A. Murphy, The Cham¬ 
berlin Metal Weather Strip Com¬ 
pany, John F. Sidell, Philip Smith 
and A. C. Ketcham. 

MILLAN & SMITH, 

Attorneys for Joseph G. Herbert. 

6—4980a 


i 
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104 Decree Authorizing Payment by McKeever & Goss 

of $3,462*45 to Receiver. 

Filed Oct. 27,1926. 

**##**# 

This cause coming on to be heard and all parties con¬ 
senting to the entry of this decree, it is, the 27th day of 
October, A. D., 1926, 

Adjudged, ordered and decreed that the defendants Rob¬ 
ert L. McKeever and Earl E. Goss, trading as McKeever 
& Goss, be and they are hereby authorized to pay over to 
C. Clinton James, Esq., as Receiver herein, to-wit, the sum 
of Three thousand, four hundred and sixty-two dollars and 
forty-five cents ($3,462.45); being the balance of the money 
remaining in the hands of said McKeever & Goss, as shown 
by their answer filed herein, after payment of Thirteen 
hundred and thirty dollars ($1330.00) for semi-annual in¬ 
terest to May 28, 1926, and Twenty-five hundred dollars 
($2500.00) heretofore paid said Receiver. 

That so much of said sum as may be necessary shall be 
used by the Receiver for the payment of taxes, making nec¬ 
essary repairs, advertising said property at public or pri¬ 
vate sale and the employment of necessary help for the 
care and protection of said property or for the sale of same, 
and to pay to Roger J. Whiteford, Esq., an attorney’s fee 
of Five hundred dollars ($500.00), in full satisfaction of 
all claim by him as attorney for the defendants McKeever 
& Goss, individually and as trustees, and in consideration 
of the payment of said fee to the said Roger J. 

105 Whiteford, Robert L. McKeever and Earl E. Goss, 
as trustees under a second deed of trust dated May 

28, 1925 and recorded May 28', 1925, in Liber 5545, folio 
85, one of the Land Records of the District of Columbia, and 
heretofore advertised for sale thereunder by the said Mc¬ 
Keever & Goss, as trustees as aforesaid, do hereby waive 
any claim they might or could have by reason thereof, in 
evidence of wilich thev have consented to this decree as 

m/ 

trustees, and any unexpended balance of said payment to 
abide the further order of the Court. 

By the Court: 

WENDELL P. STAFFORD, 

Justice . 
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We consent to the entry of the foregoing order] 

ROGER J. WHITEFORD, j 

Attorneys for Robert L. McKeever, \ 

Earl E. Goss, Edith G. Reel and | 

Dan A. Colocicco. 

PAUL E. LESH and 

DION S. BIRNEY, ! 

Attorneys for J. Carey Kmg amd 
Edward J. Gibson. 

GEO. E. SULLIVAN, j 

Attorney for Elisha P. Taylor. 

FRANK E. ELDER, 

Attorney for S. N. Myers. 

A. G. NICHOLS, Jr v 

Attorney for Lester F. Kirchner , 

Edmund A. Murphy, The Cham- j 
berlin Metal Weather Strip Co., 

John F. Sidell, Philip Smith and 
A. C. Ketcham. \ 

MILLAN & SMITH, j 

Attorneys 'for Defendant Jos. A. 

PL erb ert 

ROBERT L. McKEEVER, 

Trustee. 

EARL E. GOSS, 

Trustee. 

I 

! 

106 Third Report of C. Clinton James, Receiver. 

i 

Filed Feb. 10,1927. j 

C. Clinton James, Receiver herein appointed* respect¬ 
fully shows to the Court as follows: 

1. That he has duly qualified by filing the undertaking 
required by the order appointing him Receiver herein. 

2. That he finished said houses on or about September 
6th, and has been endeavoring to sell the same ^rom that 
time to the present. 

3. Your Receiver has advertised said houses extensively 
by having circulars printed with a picture of t^o of the 
houses on them, giving full information with reference to 
the same, and has sent out 515 of these circulars to real 
estate men and prospective purchasers. He has advertised 



84 


E. P. TAYLOR VS. J. C. KIXG ET AL. 


said houses by display ads in the Evening Star. These 
ads have caused more than one hundred persons to inspect 
said houses. 

4. Your Receiver has received only two offers, one of 
which was unsatisfactory to the parties in interest and he 
was instructed to decline the same, and the other was with¬ 
drawn before a final answer could be obtained from the 
parties in interest. 

5. Your Receiver offered said houses at public auction 
on December 17, 1926, but not receiving a bid that was re¬ 
garded as sufficient by the parties in interest, he was in¬ 
structed to -withdraw’ said houses on account of insufficient 

bids. 

107 6. On February 8, 1927, your Receiver, through a 

real estate broker, A. I. Miller, and subject to a com¬ 
mission of Five hundred and eighty ($580.00) dollars, has 
received a contract of sale signed by Lulu R. Reed, as pur¬ 
chaser, offering the sum of Sixteen thousand ($16,000.00) 
dollars, Five thousand ($5000.00) dollars cash, purchaser 
to assume a first trust of Ninety-five hundred ($9500.00) 
dollars, bearing interest at seven per cent (7%) per annum 
and due May 28, 1928, interest payable semi-annually, and 
to give a second deed of trust on the property sold, to-writ: 
Lot Thirty-three (33) in F. M. Johnson’s subdivision of lots 
in Square West of Square Tw'enty-seven hundred and twen¬ 
ty-two (2722), as per plat recorded in Liber 77, folio 200 
of the Records of the Office of the Surveyor of the District 
of Columbia, subject to the building restriction lines shown 
on said plat, and knowrn as house and premises No. 1626 
Montague Street, N. W., Washington, D. C., for Fifteen 
hundred ($1500.00) dollars, payable one hundred and fifty 
($150.00) dollars per month until paid, w’ith interest at the 
rate of six per cent (6%) per annum, said payment to in¬ 
clude principal and interest, all of wdrich wrill more fully 
and at large appear by reference to one of said contracts, 
which is signed in triplicate, filed with this report, marked 
“Receiver’s Exhibit No. 1.” 

7. In viewr of the efforts made, both at private sale and 
at jpublic auction to sell said property, your Receiver be¬ 
lieves it to the interest of all parties to accept this offer 
because the terms are better than the average offer that 
has been suggested or made, and he recommends the ac¬ 
ceptance of said offer for the reasons stated. 
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8. Your Receiver is advised that this offer jshould be 
acted upon at once, as the purchaser is under pressure to 
move and can wait only a few days for a decision as to 
whether or not this offer will be accepted. 

C. CLINTON JAMpES, 

Receiver. 

108 District of Columbia, To wit: 

' i 


I, C. Clinton James, being first duly sworn oh oath de¬ 
pose and say that I have read the foregoing report by me 
subscribed and know the contents thereof; tha^ the mat¬ 
ters therein stated of my own personal knowledge are true 
and those therein stated upon information and belief, I be¬ 
lieve to be true. 


C. CLINTON JAMES. 


Subscribed and sworn to before me this 11th day of Feb¬ 
ruary, 1927. 

______ Pvlf '■ 

By W. W. MACK^LL, 

Asst. Clerk. 


109 $350.00 Washington, D. C., February! 8, 1927. 

Received from Lulu R. Reed, a deposit of the sum of 
Three Hundred and Fifty and no/100 Dollars, to be applied 
as part payment of purchase price of Lot 33 in Square 
West of Square 2722 with improvements thereonj known as 
1626 Montague Street, North West, in the District of Co¬ 
lumbia, as follows: 

Price of Property: Sixteen Thousand ($16,000.00) 
Dollars, 

Terms of Sale: Five Thousand Dollars cash, j purchaser 
to assume a first trust of Ninety-five Hundred dollars, 
bearing interest at 7%, per annum, and due May 28, 1928. 
Interest payable semi-annually. 

secured by deed of trust constituting a first lien on the 
property hereby sold, in form customarily used jin the Dis¬ 
trict of Columbia balance of Fifteen Hundred ($1,500.00) 
Dollars, payable $150.00 per month until paid, with interest 
at the rate of six per cent (6%) per annum, saitl payment 
to include principal and interest. 

secured by deed, of trust constituting a second lien (subject 
only to the aforesaid first lien) on the property hereby sold, 
in form customarily used in the District of Columbia. 
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Where trustees are to be named in a deed of trust or 
trusts, the said trustees are to be named by the party re¬ 
spectively secured thereby. 

The title is to be good of record except as to covenants of 
record, if any, or deposit is to be returned and sale declared 
off at option of the purchaser; but the seller and agent 
are hereby expressly released from all liability for dam¬ 
ages by reason of any defect in title. In case legal steps are 
necessary to perfect title such action must be taken by the 
seller promptly at his own expense, 'whereupon the time 
herein specified for full settlement by purchaser will 
110 thereby be extended the period necessary for such 
prompt action. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing incumbrances, if any, are to be adjusted to date of 
transfer. Taxes are to be adjusted according to certificate 
of taxes as issued by the Collector of Taxes of the District 
of Columbia; except that special improvements completed 
prior to date hereof, whether assessment therefor has been 
levied or not shall be paid or proper allowance made there¬ 
for by the vendor at the time of the transfer. 

Examination of title, conveyancing, notary fees, and all 
recording charges, including those for purchase money 
trust, if any, are to be at the cost of the purchaser. Reve¬ 
nue stamps on deed to be paid by vendor, who shall execute 
to the purchaser the usual special warranty deed. 

The purchaser agrees to comply with the terms herein of 
sale within five days from the date of acceptance by Re¬ 
ceiver, or the deposit will be forfeited. 

This contract is made in triplicate subject to the ap¬ 
proval of Court and contains the entire agreement between 
the parties thereto. 

Agent. 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale, and acknowledge it to be 
our contract, subject to approval of Court. 

LULU R. REED, 

Purchaser. 

C. CLINTON JAMES, 

Receiver. 
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Receiver agrees to pay A. Irving Miller the regular 
broker’s commission of Five Hundred Eighty ahd no/100 
Dollars ($580.00), in the event of full voluntary! perform¬ 
ance of contract by purchaser. 


Ill Order Ratifying and Confirming Contract of Sale. 


Filed February 10, 1927. ! 

Upon consideration of the Third Report filed herein on 
the 10th day of February, 1927, by C. Clinton James, re¬ 
ceiver in the above entitled cause, recommending the ap¬ 
proval of a contract of sale by said Receiver with one Lulu 
R. Reed, of Lot Thirty-three (33) in F. N. Johnson’s sub¬ 
division of lots in Square West of Square Twenty-seven 
hundred and twenty-two (2722), as per plat rejcorded in 
Liber 77, folio 200, of the Records of the Office of the Sur¬ 
veyor of the District of Columbia, subject to the building 
restriction lines shown on said plat, and known as house 
and premises No. 1626 Montague Street, N. W., jWashing- 
ton, D. C., at the purchase price of Sixteen thousand ($16,- 
000.00) dollars, subject to a real estate broker’$ commis¬ 
sion of Five hundred and eighty ($580.00) dollars, upon 
the following terms:—Five thousand ($5000.00) dollars 
cash, purchaser to assume a first trust of Ninety-five hun¬ 
dred ($9500.00) dollars, bearing interest at seven per cent 
(7%) per annum and due May 28, 1928, interest payable 
semi-annually; balance of purchase price of Fifteen hun¬ 
dred ($1500.00) dollars payable one hundred land fifty 
($150.00) dollars per month until paid, with interest at the 
rate of six per cent (6%) per annum, payment to include 
principal and interest, and secured by a second deed of 
trust on the property sold; all adjustments to be made to 
date of transfer, it is this 10th day of February, 1927, 

Adjudged, ordered and decreed that sa}d sale be 
112 and it hereby is finally ratified and confirmed. 

By the Court: 

JAMES. F. SMITH, 

• Acting Justice . 


i 







88 


E. P. TAYLOR VS. J. C. KING ET AL. 


We consent. 1 

ROGER J. WHITEFORD, 

Attorney for Robert L. McKeever, 

Earl E. Goss, Edith G. Reel and 
Dan A. Colodcco. 

PAUL E. LESH, 

DION S. BIRNEY, and 
LAWRENCE KOENIGSBERGER, 

Attorneys for J. Carey King and 
Edward J. Gibson. 

GEO. E. SULLIVAN, 

Attorney for Elisha P. Taylor . 

A. G. MICHOLS, Jr., 

Attorney for Lester F. Kirchner, 

Edmund A. Murphy, The Cham¬ 
berlin Metal Weather Strip Co., 

John F. Sid ell, Philip Smith and 
A. C. Ketcham. 

MILLAN & SMITH, 

Attorneys for defendant Jos. A. Herbert. 

113 Fourth Report of C. Clinton James, Receiver. 

Filed February 26,1927. 

• * # * # # # 

C. Clinton James, Receiver herein appointed, respec- 
tivelv shows to the Court as follows: 

m/ 

1. That he has duly qualified by filing the undertaking 
required by the order appointing him Receiver herein. 

2. That he finished said houses on or about September 
6, 1926 and has been endeavoring to sell the same from that 
time to the present. 

3. That said houses having been extensively advertised 
and were offered at public auction on December 17, 1926, 
but not receiving a bid that was regarded as sufficient by 
the parties in interest, he was instructed to withdraw said 
houses on account of insufficient bids. 

4. That on February 24, 1927, your Receiver, through a 
real estate broker, A. I. Miller, and subject to a commission 
of Five hundred fifty-seven dollars and fifty cents 
($557.50), has received a contract of sale signed by S. 
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Webster Flagg, as purchaser, offering the suiq of Fifteen 
thousand, two hundred and fifty ($15,250.00) dollars, fifty- 
seven hundred and fifty ($5,750.00) dollars cash, the pur¬ 
chaser to assume a first trust of Ninety-five hundred ($9,- 
500.00) dollars, bearing interest at seven per! cent (7%) 
per annum, and due May 28, 1928, interest payable semi¬ 
annually, on Lot Thirty-two (32) in F. M. Johnson’s sub¬ 
division of lots in Square West of Square Tyenty-seven 
hundred and twenty-two (W. 2722), as per plat recorded in 
Liber 77, folio 200, of the Records of the Office!of the Sur¬ 
veyor of the District of Columbia, subject to the building 
restriction lines shown on said plat, and known as house 
and premises No. 1628 Montague Street, N. W', Washing¬ 
ton, D. C., all of which will more fully and at large 
114 appear by reference to one of said contracts, which 
is signed in triplicate, filed with this repqrt marked 
“Receiver’s Exhibit No. 1.” 

5. In view of the efforts made, both at private sale and 
at public auction to sell said properties and in yiew of the 
fact that the equity is paid in cash, your Receiver believes 
it to the interest of the parties to accept this offer because 
of the good terms and he recommends the acceptance of 
said offer for the reasons stated. 

6. Your Receiver is advised that this offer 1 should be 
promptly acted upon as any unusual delay mi^ht cause a 
withdrawal of said offer. 

C. CLINTON JAMES, 

Receiver. 

District of Columbia, to wit: 

\ 

I, C. Clinton James, being first duly sworn on oath de¬ 
pose and say that I have read the foregoing report by me 
subscribed and know the contents thereof; that the matters 
therein stated upon my personal knowledge ar^ true and 
those therein stated upon information and belief, I believe 
to be true. 

C. CLINTON JAMES. 

Subscribed and sworn to before me this 26" day of Feb¬ 
ruary, 1927. 

FRANK E. CUNNINGHAM, 

Clerk, 

By M. LEE ASHFORD, I 

Ass’t Clerk. 


i 
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115 $1,000. Washington, D. C., February 24, 1927. 

Received from S. Webster Flagg a deposit of the sum of 
one thousand no/100 Dollars, to be applied as part pay¬ 
ment of purchase price of Lot 32 in Square West of 2722, 
with improvements thereon known as Sixteen twenty eight 
Montague Street Northwest in the District of Columbia, as 
follows: 

Price of Property: Fifteen thousand two hundred fifty 
Dollars. 

Terms of Sale: Five thousand seven hundred fifty Dol¬ 
lars cash, purchaser to assume a first deed of trust in the 
amount of Ninety-five Hundred dollars, bearing interest at 
7% and due May 28, 1928. Interest payable semi-annually, 
secured by deed of trust constituting a first lien on the 
property hereby sold, in form customarily used in the Dis¬ 
trict of Columbia. 

Where trustees are to be named in a deed of trust or 
trusts, the said trustees are to be named by the party re¬ 
spectively secured thereby. 

The tiile is to be good of record except as to covenants of 
record, if any, or deposit is to be returned and sale declared 
off at option of the purchaser: but the seller and agent are 
hereby expressly released from all liability for damages by 
reason of anH' defect in title. Tn case legal steps are neces¬ 
sary to perfect title such action must be taken by the seller 
promptly at his own expense, whereupon the time herein 
specified for full settlement by purchaser will thereby be 
extended the period necessary for such prompt action. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing incumbrances, if any, are to be adjusted to date of 
transfer. Taxes are to be adjusted according to certificate 
of taxes as issued by the Collector of Taxes of the District 
of Columbia: except that special improvements completed 
prior to date hereof, whether assessment therefor has been 
levied or not shall be paid or proper allowance made 

116 therefor by the vendor at the time of the transfer. 

Examination of title, conveyancing, notary fees, 
and all recording charges, including those for purchase 
money trust, if any, are to be at the cost of the purchaser. 
Revenue stamps on deed to be paid by vendor, who shall 
execute to the purchaser the usual special warranty deed. 
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The purchaser agrees to comply with the terms herein of 
sale within ten days from the date of acceptance by re¬ 
ceiver, or the deposit will be forfeited. 

This contract is made in triplicate subject to the approval 
of Court and contains the entire agreement between the 
parties thereto. ! 

A. IRVING MILLER, 

Agent . 

i 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale, and acknowledge it to be 
our contract, subject to approval of court. 

S. WEBSTER FLAGG, 

Purchaser. 

C. CLINTON JAMES, j 

Receiver. 

Date: February 25, 1927. 

Receiver agrees to pay A. Irving Miller tjie regular 
broker’s commission of Five Hundred Fifty-seven and 
50/100 Dollars ($557.50), in the event of full voluntary per¬ 
formance of contract by purchaser. 

117 Order Ratifying and Confirming Sale 1 

Filed February 28, 1927, as of 2/26/27j 

# * * * * * * 


Upon consideration of the Fourth Report filed herein on 
the 26th day of February, 1927, by C. Clinton James, Re¬ 
ceiver in the above entitled cause, recommending the ap¬ 
proval of a contract of sale by said Receiver with one S. 
Webster Flagg, of Lot Thirty-two (32) in F. M. Johnson’s 
subdivision of lots in Square West of Square Twenty-seven 
hundred and twenty-two (W. 2722), as per plat recorded in 
Liber 77, folio 200, of the Records of the Office qf the Sur¬ 
veyor of the District of Columbia, subject to the building 
restriction lines shown on said plat, and known as house 
and premises No. 1628 Montague Street, N. W.,i Washing¬ 
ton, D. C., at the purchase price of Fifteen thousand, two 
hundred and fifty ($15,250.00) dollars, subject to a real 
estate broker’s commission of Five hundred paid fifty- 


i 

i 
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seven dollars and fifty cents, ($557.50), upon the following 
terms: Fifty-seven hundred and fifty ($5,750.00) dollars 
cash, purchaser to assume a first trust of Ninety-five hun¬ 
dred ($9,500.00) dollars, bearing interest at seven per cent 
(7%) per annum and due May 28, 1928, interest payable 
semi-annually; all adjustments to be made to date of trans¬ 
fer, it is this 26th day of February, 1927, 

Adjudged, ordered and decreed that said sale be and it 
hereby is finally ratified and confirmed. 

Bv the Court: 

JENNINGS BAILEY, 

Justice . 


We consent. 

ROGER J. WHITEFORD, 

HENRY C. CLARK, 

Attorneys for Robert L. McKeever, Earl E. 
Goss, Edith G. Reel and Dan A. Colocicco. 

118 PAUL E. LESH, 

DION S. BIRNEY, 

LAWRENCE KOENIGSBERGER, 

Attorneys for J. Carey King and Edward J. 
Gibson. 

GEO. E. SULLIVAN, 

Attorney for Elisha P. Taylor. 

A. G. NICHOLS, Jr., 

Attorney for Lester F. Kirchner, Edmund A. 
Murphy, The Chamberlin Metal Weather 
Strip Co., John F. Sid ell, Philip Smith and 
A. C. Ketcham. 

MILLAN & SMITH, 

W. W. MILLAN, 

Attorneys for Defendant Jos. A. Herbert. 

119 Fifth Report of C. Clinton James, Receiver. 

Filed February 28, 1927. 
#**#### 

C. Clinton James, Receiver herein appointed, respect¬ 
fully shows to the Court as follows: 
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1. That by virtue of the decree passed hereiii on July 
10, 1926, in the above entitled cause, your Receiver quali¬ 
fied by giving the amount of bond required therdin, to wit, 
the sum of Two Thousand Dollars ($2,000.00). 

2. That on or about February 10, 1927, your Receiver 
sold lot 33 Square West 2722, and from the proceeds of sale 
after proper disbursement he has Seven Thousand Seven 
Hundred Dollars ($7,700.00) to the credit of C. Clinton 
James, Receiver, Equity 45,407, in the Lincoln National 
Bank, and a Real estate note secured, being seqond mort¬ 
gage on the property sold, for One Thousand Fivq Hundred 
Dollars ($1,500.00), payable monthly at the rate of One 
Hundred and Fifty Dollars ($150.00) per month; that a part 
of said sum of Seven Thousand Three Hundred Dollars 
($7,300.00) is a deposit of One Thousand Dollars ($1,000.00) 
on a contract of sale for lot 33 Square West 212%, a decree 
for the approval of said contract was submitted to the Court 
on February 26, 1927. If said contract is approved there 
will come into the hands of your Receiver, less proper ad¬ 
justments, an additional sum of Four Thousand Seven 
Hundred Dollars ($4,700.00), which would make tjhe amount 
then in the hands of Receiver between $13,000.00 and 
$14,000.00. 

Wherefore, your Receiver requests the Court to increase 
his bond to such an amount as the Court may think proper. 

C. CLINTON JAMES. 

i 

District of Columbia, to wit: 

I, C. Clinton James, being first duly sworn on oath 
120 depose and say that I have read the foregoing report 
by me subscribed and know the contents thereof; 
that the things therein stated upon my personal knowledge 
are true and those stated upon information aijd belief I 
verily believe to be true. 

C. CLINTON JAMES. 

i 

Subscribed and sworn to before me this 28 d&y of Feb¬ 
ruary, A. D. 1927. 

WILLIAM W. STICKNEY, 
Assist. Clerk Supreme Court of D. C . 


i 

i 
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121 Order to Increase Bond of Receiver. 

Filed February 28, 1927. 

******* 


Upon consideration of the Fifth Report of the Receiver 
in the above entitled cause, it is this 28th day of February, 
1927. 

Ordered, That the Receiver give in addition to the Two 
Thousand Dollars ($2,000.00) bond already given, a bond 
in the sum of $14,000.00. 

By the Court: 

JENNINGS BAILEY, 

Justice. 

122 Sixth Report of C. Clinton James , Receiver. 

Filed April 27, 1927. 

**••••* 

C. Clinton James, Receiver herein appointed, respect¬ 
fully shows to the Court as follows:— 

1. That he has duly qualified by filing the undertakings 
required by the orders of the Court. 

2. That-he finished said houses on or about September 
6,1926 and has been endeavoring to sell the same from that 
time to the present. 

3. That said houses have been extensively advertised and 
were offered at public auction on December 17,1926, but not 
receiving a bid that was regarded as sufficient by the par¬ 
ties in interest, he was instructed to withdraw said houses 
on account of insufficient bids. 

4. That on April 26,1927, your Receiver, through Cafritz 
Company, real estate brokers, and subject to a commission 
of Seven hundred and fifty ($750.00) dollars, has received 
a contract of sale signed by Stanley Investment Corpora¬ 
tion, as purchaser, offering the sum of Fifteen thousand 
($15,000.00) dollars, Five thousand, five hundred ($5,500.00) 
dollars cash, subject to a first trust of Ninety-five hundred 
($9,500.00) dollars, bearing interest at secen per cent (7%) 
per annum, and due May 28, 1928, interest payable semi- 
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i 

i 

annually, one Lot Thirty (30) in F. M. Johnson’s subdi¬ 
vision of lots in Square West of Square Twenty4seven hun¬ 
dred and twenty-two (W. 2722), as per pl^t recorded 
12214 in Liber 77, folio 200, of the Records of the Office of 
the Surveyor of the District of Columbia^ subject to 
the building restriction lines shown on said plat, land known 
as house and premises No. 1632 Zvlontague Street, N. W., 
Washington, D. C., all of which will more fully and at large 
appear by reference to one of said contracts, which is signed 
in triplicate filed with this report marked “Receiver’s Ex¬ 
hibit No. 1.” j 

5. In view of the efforts made, both at private sale and 
at public auction to sell said properties and in View of the 
fact that the equity is paid in cash, your Receiver believes 
it to the interest of the parties to accept this offer because 
of the good terms and he recommends the acceptance of 
said offer for the reasons stated. 

6. Your Receiver is advised that this offer; should be 
promptly acted upon as any unusual delay might cause a 
withdrawal of said offer. 

C. CLINTON JAMES, 

Receiver. 

District of Columbia, To wit: 

I 

I, C. Clinton James, being first duly sworn 011 oath de¬ 
pose and say that I have read the foregoing report by me 
subscribed and know the contents thereof; that tjhe matters 
therein stated upon my personal knowledge arb true and 
those therein stated upon information and belief, I believe 
to be true. 

C. CLINTON JAMES. 


Subscribed and sworn to before me this 27" dqy of April, 
1927. 

FRANK E. CUNNINGHAM, 

| Clerk , 

By M. LEE ASHFORD, AsH. Clerk. 


123 $500.00. 


Washington, D. C., April 


26, 1927. 


Received from Stanley Investment Corporation, a de¬ 
posit of the sum of Five hundred and no/100 Dollars, to 
be applied as part payment of purchase price of Lot 30 in 
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Square West of Square 27*22, with improvements thereon 
known as 1632 Montague Street, Northwest, Washington, 
D. C. in the District of Columbia, as follows: 

Price of Property: Fifteen thousand ($15,000.00) 

Terms of Sale: Five thousand, five hundred ($5,500.00) 
cash, subject to a first trust of of Ninety-five hundred ($9,- 
500.00) dollars, bearing interest at seven per cent (7%) per 
annum, and due May 28, 1928, interest payable semi-annu¬ 
ally. 

secured by deed of trust constituting a first lien on the 
property hereby sold, in form customarily used in the Dis¬ 
trict of Columbia. 

The title is to be good of record except as to covenants of 
record, if any, or deposit is to be returned and sale de¬ 
clared off at option of the purchaser; but the seller and 
agent are hereby expressly released from all liability for 
damages by reason of any defect in title. In case legal 
steps are necessary to perfect title such action must be 
taken by the seller promptly at his own expense, where¬ 
upon the time herein specified for full settlement by pur¬ 
chaser will thereby be extended the period necessary for 
such prompt action. 

Rents, taxes, water rent, insurance and interest on ex¬ 
isting incumbrances, if any, are to be adjusted to date of 
transfer. Taxes are to be adjusted according to certificate 
of taxes as issued by the Collector of Taxes of the District 
of Columbia; except that special improvements completed 
prior to date hereof, whether assessment therefor has been 
levied or not, shall be paid or proper allowance made there¬ 
for by the vendor at the time of the transfer. 

Examination of title, conveyancing, notary fees, and all 
recording charges, including those for purchase 
124 money trust, if any, are to be at the cost of the pur¬ 
chaser. Revenue stamps on deed to be paid by 
vendor, who shall execute to the purchaser the usual special 
warranty deed. 

The purchaser agrees to comply with the terms herein of 
sale within fifteen days from the date of acceptance by Re¬ 
ceiver or the deposit will be forfeited, 
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This contract is made in triplicate subject to tjie approval 
of Court and contains the entire agreement between the 
parties thereto. 

A. H. RETLEV. 

CAFRITZ CO., 

Agent. 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum .of sale, and acknowledge it to be 
our contract, subject to approval of court. 

STANLEY INVESTMENT C0RP. 

STANLEY H. HORNER, Pres . 

i 

C. CLINTON JAMES, j 

Receiver. 


Date: April 27th, 1927. 

A commission of Seven hundred and fifty ($750.00) dol¬ 
lars is to be paid to Cafritz Company upon th^ voluntary 
compliance by the purchaser with the terms of! sale of the 
within contract. 

i 

i 

i 

125 Order Ratifying and Confirming Saty. 

i 

Filed April 27, 1927. 

i 

i 

* * • * * # j • 


Upon consideration of the Sixth Report filed herein on 
the 27th day of April, 1927, by C. Clinton James, Receiver 
in the above entitled cause, recommending the approval of 
the contract of sale by said Receiver with the Stanley In^ 
vestment Corporation, of Lot Thirty (30) in M. John¬ 
son’s subdivision of lots in Square West of Square Twenty- 
seven hundred and twenty-two (W.2722), as ^>er plat re¬ 
corded in Liber 77, folio 200, of the Records of the Office 


of the Surveyor of the District of Columbia, subject to the 
building restriction lines shown on said plat, add known as 
house and premises *No. 1632 Montague Street, N. W., 
Washington, D. C., at the purchase price of Fifteen thou¬ 
sand ($15,000.00) dollars, subject to a real estate broker’s 

7—1980a 
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commission of Seven hundred and fifty ($730.00) dollars, 
upon the following terms: Five thousand, five hundred 
($5,500.00) dollars cash, subject to a first deed of trust of 
Ninety-five hundred ($9500.00) dollars, bearing interest at 
seven per cent (7%) per annum and due May 28, 1928, in¬ 
terest payable semi-annually; all adjustments to be made 
to date of transfer; the Receiver has a deposit of 

126 Five hundred ($500.00) dollars, it is this 27th day of 
April, A. D. 1927, 

Adjudged, ordered and decreed that said sale be and it 
hereby is finallv ratified and confirmed. 

Bv the court. 

WENDELL P. STAFFORD, 

Justice. 

We consent. 

ROGER J. WHITEFORD, 

HENRY C. CLARK, 

Attorneys for Robert L. McKeever, 

Earl E. Goss, Edith G. Reel and 
Dan A. Colocicco. 

DION S. BIRNEY, 

PAUL E. LESH, 

Attorneys for J. Carey King and 
Edivard J. Gibson. 

GEO. E. SULLIVAN, 

Attorney for Elisha P. Taylor. 

A. G. NICHOLS, Jr., 

Attorney for Lester F. Kir diner, 

Edmund A. Murphy, The Cham- 
. berlin Metal Weather Strip Co., 

John F. Sidell, Philip Smith and 
A. C. Ketcham. 

MILLAN & SMITH, 

Attorney for Defendant Jos. A. Herbert. 

127 Seventh Report of C. Clinton Jaynes , Receiver. 

Filed May 5, 1927. 

' « 

****** ^ 

C. Clinton James, Receiver herein appointed, respect¬ 
fully shows to the Court as follows: 

1. That he has duly qualified by filing the undertakings 
required by the orders of the Court. 
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2. That he finished said houses on or about September 
6, 1926 and has been endeavoring to sell the fcame from 
that time to the present. 

3. That said houses have been extensively advertised and 
were offered at public auction on December 17^ 1926, but 
not receiving* a bid that was regarded as sufficient by the 
parties in interest, he was instructed to withdraw said 
houses on account of insufficient bids. 

4. That on May 4, 1927, your Receiver, through Cafritz 
Company, real estate brokers, and subject to a commission 
of Seven hundred and thirty-seven dollars and I fifty cents 
($737.50), has received a contract of sale signed by N. C. 
Humphrey, as purchaser, offering the sum of Fourteen 
thousand, seven hundred and fifty dollars ($14,750.00), 
Fifty-two hundred and fifty ($5250.00) dollars I cash, sub¬ 
ject to a first trust of Ninety-five hundred ($9500.00) dol¬ 
lars, bearing interest at seven per cent (7%) per annum, 
and due May 28, 1928, interest payable semi-afinually, on 
Lot Thirty-one (31) in F. M. Johnson’s subdivision of lots 
in Square West of Square Twenty-seven hundred^ and twen¬ 
ty-two (W. 2722), as per plat recorded in Libejr 77, folio 
200 of the Records of the Office of the Surveyor of the Dis¬ 
trict of Columbia, subject to the building restriction lines 
shown on said plat, and known as house and premises No. 
1630 Montague Street, N. W., Washington, D. |C., all of 

which will more fully and at large appeaif by refer- 
128 ence to one of said contracts, which is signed in trip¬ 
licate filed with this report marked 6 ‘Receiver’s Ex¬ 
hibit No. 1.” 

5. In view of the efforts made, both at private sale and 
at public auction to sell said properties and in view of the 
fact that the equity is paid in cash, your Receiver believes 
it to the interest of the parties to accept this offer because 
of the good terms and he recommends the acceptance of 
said offer for the reasons stated. 

6. Your Receiver is advised that this offer |should be 
promptly acted upon as any unusual delay might cause a 
withdrawal of said offer. 

C. CLINTON JAMES, 

Receiver. 

District of Columbia, to wit: 

7 \ 

I, C. Clinton James, being first duly sworn on odth depose 
and say that I have read the foregoing report bjr me sub- 
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scribed and know the contents thereof; that the matters 
therein stated upon my personal knowledge are true and 
those therein stated upon information and belief, I believe 
to be true. 

C. CLINTON JAMES. 


Subscribed and sworn to before me this 5tli day of May, 
1927. 


FRANK E. CUNNINGHAM, 

Clerk. 


By M. A. ROGERS, 

Ass’t Clerk. 


129 Washington, D. C., May 4, 1927. 

$500.00 

Received from N. C. Humphrey a deposit of the sum of 
Five hundred and no/100 Dollars, to be applied as part 
payment of purchase price of Lot 31 in Square West of 
Square 2722 with improvements thereon known as 1630 
Montague Street, N. W., in the District of Columbia, as 
follows: 

Price of Property: Fourteen thousand, seven hundred 
and fifty ($14,750.) 

Terms of Sale: Fifty-two hundred and fifty ($5,250.00) 
cash, subject to a first trust of Ninety-five hundred ($9500.) 
dollars, bearing interest at seven per cent (7%) per an¬ 
num, and due May 28, 1928, interest payable semi-annually. 

The title is to be good of record except as to covenants 
of record, if any, or deposit is to be returned and sale de¬ 
clared off at option of the purchaser; but the seller and 
agent are hereby expressly released from all liability for 
damages by reason of any defect in title. In case legal 
steps are necessary to perfect title such action must be 
taken by the seller promptly at his own expense, where¬ 
upon the time herein specified for full settlement by pur¬ 
chaser will thereby be extended the period necessary for 
such prompt action. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing incumbrances, if any, are to be adjusted to date of 
transfer. Taxes are to be adjusted according to certificate 
of taxes as issued by the Collector of Taxes of the District 
of Columbia; except that special improvements completed 
prior to date hereof, whether assessment therefor has been 
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levied or not, shall be paid or proper allowance made there¬ 
for by the vendor at the time of the transfer. 

Examination of title, conveyancing, notary feek, and all 
recording charges, including those for purchase money 
trust, if any, are to be at the cost of the purchaser. 

130 Revenue stamps on deed to be paid by vendor, who 
shall execute to the purchaser the usual special war¬ 
ranty deed. 

The purchaser agrees to comply with the terifis herein 
of sale within fifteen days from the date of acceptance by 
Receiver, or the deposit will be forfeited. 

This contract is made in triplicate subject to the ap¬ 
proval of Court and contains the entire agreement between 
the parties thereto. 

A. H. RETLER. 
CAFRITZ CO.\ 

j Agent. 

We, the undersigned, hereby ratify, accept and! agree to 
the above memorandum of sale, and acknowledge! it to be 
our contract, subject to approval of Court. 

N. C. HUMPHREY, 

Purchaser. 

C. CLINTON JAMES. ‘ ‘ j 

Date: May 4thj 1927. 

i 

A commission of Seven hundred and thirty-seven dollars 
and fifty cents ($737.50) is to be paid to Cafritz Company 
upon the voluntary compliance by the purchaser with the 
terms of sale of the within contract. 

i 

131 Order. \ 

I 

Filed May 5,1927. I 

i 

i 

* # # # * * , # 

Upon consideration of the Seventh Report filed herein on 
the fifth day of May, 1927, by C. Clinton James, Receiver in 
the above entitled cause, recommending the approval of the 
contract of sale by said Receiver, with N. C. Humphrey, of 
Lot Thirty-one (31) in F. M. Johnson’s subdivision of lots 
in Square West of Square Twenty-seven hundred and 
twenty-two (W, 2722), as per plat recorded in Liber 77, 


i 

l 
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folio 200 of the Records of the Office of the Surveyor of the 
District of Columbia, subject to the building restriction 
lines shown on said plat, and known as house and premises 
No. 1630 Montague Street, N. W., Washington, D. C., at 
the purchase price of Fourteen thousand, seven hundred 
and fifty ($14,750.00) dollars, subject to a real estate 
brokers commission of Seven hundred, thirty-seven dol¬ 
lars and fifty cents ($737.50), upon the following terms: 
Fifty-two hundred and fifty dollars ($5,250.00) cash, sub¬ 
ject to a first deed of trust of Ninety-five hundred ($9,- 
500.00) dollars, bearing interest at seven per centum (7%) 
per an annum, and due May 28,1928, interest payable semi¬ 
annually; all adjustments to be made to date of transfer; 
that Receiver has a deposit of Five hundred ($500.00) dol¬ 
lars, it is this 5th day of May, A. D., 1927, 

132 Adjudged, ordered and decreed that said sale be 
and it hereby is finally ratified and confirmed. 

By the Court: 

i WENDELL P. STAFFORD, 

Justice. 

We consent. 

ROGER J. WHITEFORD, 

HENRY C. CLARK, 

Attorneys for Robert L. McKeever , 

Earl E. Goss, Edith G. Reel and 
Ban A. Colocicco. 

PAUL E. LESH, 

DION S. BIRNEY, 

Attorneys for J. Carey King and 
Edward J. Gibson. 

GEO. E. SULLIVAN, 

Attorney for Elisha P. Taylor. 

A. G. NICHOLS, Jr., 

Attorney for Lester P. Kirch ner, 

Edmund A. Murphy, The Cliam- 
; berlin Metal Weather Strip Co., 

John F. Sidell, Philip Smith and 
A. C. Ketcham. 

MILLAN & SMITH, 

Attorney for Defendant Jos. A. Herbert , 
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133 Eighth Report of C. Clinton James, Receiver. 

j 

Filed June 6, 1927. 

0. Clinton James, Receiver herein appointed on July 10, 
1926, respectfully shows to the Court as followjs: 

1. That on May 11, 1926, Mr. B. Francis Saul was ap¬ 
pointed Receiver in the above entitled cause but decline- 
said appointment, and on May 25, 1926, Mr. Fj Eliot Mid¬ 
dleton was appointed Receiver in the place a^d stead of 
Mr. Saul and in July 1926 filed a report setting forth cer¬ 
tain requirements, which were denied, and he was relieved. 
On July 10, 1926, the present Receiver was appointed in 
the place and stead of Mr. F. Eliot Middleton, j 

2. That he has duly qualified by filing the undertakings 
required by the order appointing him Receiver herein. 

3. That at the time of his appointment, said bouses were 
in an unfinished condition, the parkings werje ungraded 
and not sodded, there was no sidewalk nor curbing, and the 
roadway was unpaved. After daily conferences lasting 
about a week with the principal parties litigant, bids were 
received to finish said houses, and by an order of this 
Court, your Receiver accepted the bid of William E. 
Mooney, a contractor and builder, who practically finished 
said houses by the middle of September. Thgre was cer¬ 
tain other work on said houses that had beep contracted 

for and partially finished under contract made with 

134 Mr. J. Carey King, and by agreement between the 
parties, these contracts were completed jby the men 

who contracted with Mr. King. Three of said bouses were 

not furnished with shades and vour Receiver bv an order 

* • 

of Court employed The Shade Factory to install the win¬ 
dow shades in houses 1628,1630 and 1632 Montbgue Street, 
N. W., at a cost of One hundred and thirtv-thrje ($133.00) 
dollars. j 

4. On July 22, 1926, your Receiver deposited with the 
District of Columbia the sum of Two hundred forty dollars 
and sixty-nine cents ($240.69), being the proportionate 
share of houses 1626 to 1632 Montague Street,; N. W., for 
the paving of the roadway and placing the curb in front 
of said houses. After numerous efforts to get the District 
of Columbia to start this work, your Receiver! was finally 
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successful and said roadway was paved and said curbs 
finished about the middle of September 1926. 

5. At the time your Receiver took charge of said houses, 
the fifteen foot alley in the rear of these houses and the 
four houses on Madison Street was unpaved and ungraded. 
The ungraded part of this alley extended east of said houses 
about two hundred feet. There is considerable fall in the 
grade of Montague Street and this alley between Sixteenth 
Street and Rock Creek Park and during the Summer and 
Fall of 1926, we had numerous very heavy rain storms. 
Because of the great quantity of water that fell and the 
fact that the grade of this alley was above the entrances 
to the built-in garages of these houses and also because of 
the sharp grade of the alley falling toward these houses, 
the water would come down in great quantities and run 
down the garage run-wavs which were at an angle of about 
fortv-five degrees, and flood the cellars of these houses. 
This occurred at least half a dozen times and required im¬ 
mediate attention because the houses were on the market 
for sale and it would kill the sale of the houses if prospec¬ 
tive purchasers saw the cellars with two or three 
135 inches of water in them. After numerous efforts on 
the part of your Receiver with Bright Brothers, who 
owned the four houses on Madison Street, immediately 
south of these houses, he was unsuccessful in getting them 
to contribute their share of Two hundred and fifty ($250.00) 
dollars, the cost of grading the alley in the rear of these . 
houses, or of Seven hundred and fifty ($750.00) dollars, 
the amount necessary to pave the alley immediately in the 
rear of these houses. As there was about Two hundred 
feet of ungraded alley east of these houses, it is doubtful 
whether the grading or paving of the alley immediately in 
the rear of these houses would have cured the condition. 
Bright Brothers refused to pay their share for the grading 
or paving of said alley and your Receiver took the matter 
up with the authorities in the Engineer Department of the 
District of Columbia, and after numerous efforts with the 
various officials in that Department, he succeeded in getting 
the District to grade said alley beginning with the paved 
part which was about two hundred feet east of the houses 
involved in this suit and to grade the alley from that point 
along the rear of these houses out into Montague Street 
where a new alley had been provided for when Montague 
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Street was paved by the District as heretofore stated. 
After said alley was graded it was cut up so badly by auto¬ 
mobiles going* in and out, that the cellars to these houses 
were again in danger of being flooded, and your Receiver 
again got in touch with the District authorities and got 
them to cover said alley from the unpaved part tb Montague 
Street with ashes so that now the alley is so graded and 
the ashes have made a hard roadway that the water which 
runs down in hard rains is carried off to Montague Street 
without affecting the cellars of these houses. ^11 this work 
was done by the District of Columbia without qost to your 
Receiver. 

136 6. Your Receiver then advertised said] houses ex¬ 

tensively by having circulars printed with a picture 
of two of the houses on said circular, giving full informa¬ 
tion with reference to the same and has sent out one thou¬ 
sand of these circulars to real estate men and prospective 
purchasers. Said houses were advertised in the Evening 
Star newspaper in the display real estate advertising begin¬ 
ning with October 23rd and ending with December 4, 1926 
weekly, usually Friday, Saturday and Sunday, j These ad¬ 
vertisements caused several hundred people to inspect said 
houses and your Receiver was kept busy at hiis office and 
home answering questions as to price, terms land partic¬ 
ulars of said houses. Previous to this time, $aid houses 
had been offered at $20,000.00, and not being lable to get 
purchasers at that price, they were reduced to| $18,500.00, 
and then to $17,750.00. Being unable to get this price at 
private sale, your Receiver advertised said houses for sale 
at public auction and offered the same for sale! on Decem¬ 
ber 17, 1926. More than one hundred people attended said 
sale, but the highest bid received for the first house offered 
was $14,200.00, and the principal parties to this litigation 
believed it would be unwise to make further efforts at pub¬ 
lic auction and the Receiver was requested to withdraw said 
houses without further bids, which request fie complied 
with. 

7. Previous to the sales which your Receiver has re¬ 
ported and which have been ratified by the Cohrt, he had 
received only two offers for said property—one for 1632 
Montague Street, N. W., price $15,000.00, $2,500.00 cash 
and assume a first trust $9,500.00, and give a second trust 
of $3,000.00, with interest at six per centum per annum, 
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payable in monthly installments of $100.00, to include in¬ 
terest on first and second trusts, and the other offer was 
for $16,000.00 net for house 1626 Montague Street, N. W., 
$4,000.00 cash, and a deferred purchase money trust 

137 of $2,500.00, payable $60.00 per month. The first 

olfer vour Receiver was instructed to decline bv the 

* 

principal parties in interest. The second offer some of 
the parties were willing to accept and others were unwill¬ 
ing to accept and before your Receiver would get a final 
answer from all the parties — interest, the offer was with¬ 
drawn. 

8. From about August 1926 through May 31, 1927 your 
Receiver has made personal inspection of this property on 
the average of about four times a week. Building opera¬ 
tions on said houses began on or about June 1, 1925 and 
said houses had been standing for a vear in an unfinished 
condition. McKeever and Goss made the building loan to 
the original owner of these houses and at the time your 
Receiver was appointed, had an unpaid balance on hand of 
Fiftv-nine hundred, sixtv-two dollars and forty-five cents 
($5,962.45). Your Receiver made arrangements through 

the attornev of McKeever and Goss to allow him to have 
* 

the sum of Twenty-five hundred ($2,500.00) dollars in order 
to finish said houses and put them on the market for sale 
and that sum was paid to your Receiver on July 22, 1926. 
Before your Receiver could get the balance in their hands, 
it was necessary to make settlement with McKeever and 
Goss and Roger J. Whiteford, the attorney for McKeever 
and Goss, who were trustees under the second deed of 
trust, the said trustees and their attorney having a claim 
for services performed for offering said houses for sale 
under said second deed of trust, said sale having been with¬ 
drawn bv order of Court before the date of sale. Your Re- 
•> 

ceiver negotiated with McKeever and Goss and Roger J. 
Whiteford and the other attorneys in the case and reached 
an agreement to pay Roger J. Whiteford an attorney’s fee 
of Five hundred ($500.00) dollars, provided McKeever 
and Goss, as trustees, relinquished any claim they 

138 might have as trustees and said claims were settled 
on this basis. Your Receiver had a “for sale” sign 

on said property giving his name and address and tele¬ 
phone number, and house 1626 was kept open as a sample 
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house and was lighted until nine o’clock at night. From 
September 5th to October 23rd your Receiver had to see 
that this house was opened in the morning and; closed at 
night and the lights turned off, which required him to visit 
the property almost daily during that period. ! Your Re¬ 
ceiver asked for and received authority fromj Court to 
have the title to said property examined and upon an ex¬ 
amination of said title, it became necessary to get another 
deed from Frank M. Johnson and wife to your Receiver 
and a deed from Lester F. Kirchner, widower, t<j> your Re¬ 
ceiver. It also became necessary to make certain amend¬ 
ments to decree for Receiver and sale as to what paper the 
property should be advertised in in case of public sale and 
making it clear that the lienors would look to the fund in¬ 
stead of the property. In connection with the deeds above 
mentioned, your Receiver prepared said deeds! and they 
were executed, delivered and duly recorded among the Land 
Records of the District of Columbia. 

9. As heretofore stated, said houses had been built nearly 
a year before your Receivcer was appointed, and when he 
took charge of the same, all of the houses showed evidence 
of settlement and the plastering in all of said houses was 
in bad condition. In each house, there were a good many 
very prominent cracks in the plastering in several of the 
rooms and in some of the rooms, it was cracked so badly it 
looked as if the plastering was going to fall. Ih order to 
put said house in first class condition, they will all have to 
— repapered. There was also evidence of crapks in the 
brick work and in the stone retaining wall which supports 
the front yard of each house. The items unfinished 
139 where contracts were made bv Mr. J. Chrev King 
caused your Receiver to spend considerable time in 
endeavoring to get the plumber and some of | the other 
workmen to finish their work on said houses. During one 
of the hard rains, so much dirt and gravel whs washed 
down the garage run-ways that the sewer of house No. 
1632 was stopped and your Receiver had to get ja plumber 
and have said condition corrected. On another occasion, 
your Receiver visited said property during a heavy rain¬ 
storm and found one of the roofs leaking. He! spent the 
entire morning finding a tinner who would go iifimediately 
and take care of the situation and find out where the leak 
came from. 


i 


! 

i 

i 
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Many difficulties were encountered in selling these houses 
because of certain serious objections that prospective pur¬ 
chasers made to their arrangement and construction. A 
number of people objected to the entrance to the built-in 
garage which started from the fifteen foot alley in the rear 
and went down a run-way at an angle of nearly forty-five 
degrees, into the garage. Another serious objection to a 
number of people was that the kitchen is dark. Another 
objection was that there was no yard in the rear of the 
houses, the back yard being taken up almost entirely by 
the entrance to the garage. A good many people also ob¬ 
jected to the fact that the houses are set on terraces which 
require you to go up one set of terrace steps before you get 
to the steps that reach the house itself. Another objection 
was that a large room upstairs was so situated that you had 
to pass through it to get to the other rear room and many 
regarded it as sort of a useless waste -of space. Another 
objection was that in the construction of two of the houses, 
the plumbing pipes protruded beyond the plastered walls 
showing the distinct impression of the pipe bulging beyond 
the plastered wall. 

The major difficulty, however, was that these 
140 houses were placed on the market for sale at a time 
when there was a large number of houses of this 
class being offered for sale at a reduced price and on very 
easy terms. The real estate market has taken a decided 
slump since the summer of 1926 and the supply of this 
class of house largelv exceeds the demand. Ileal estate 
brokers advise me that it was very difficult to sell houses of 
this kind except on very easy terms with a small cash pay¬ 
ment and a small monthly payment; that most of the trans¬ 
actions of houses of this class that they were able to make 
were trades where persons had small houses that they 
wanted to trade in for larger houses. 

10. In view of the above situation, your Receiver has 
been advised bv a number of real estate brokers and he 
also believes that he was fortunate to be able to dispose of 
these properties at the prices obtained and on the terms of 
all cash above the first trust, except in the case of one house, 
No. 1626 where a Fifteen hundred ($1500.00) dollars second 
trust for the deferred purchase money was taken, payable 
at the rate of One hundred ($100.00) dollars per month. 
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Your Receiver has written fifty letters and received about 
forty letters in reference to the sale and construction of this 
property. He has filed seven reports and obtained Court 
orders on each report which required him to see counsel 
representing the respective parties and get theif approval 
of the same, and he also prepared an extra report at some 
length with a financial statement which was nqt used be¬ 
cause the situation which caused the preparation of said 
report cleared up before he had to use it. Youp: Receiver 
files herewith a statement of account showing all moneys 
received and disbursements and also showing |the settle¬ 
ment of each sale of the four houses and recapitulation 
showing the gross balance on hand. This gross balance rep¬ 
resents, so far as your Receiver knows at this time 
141 the money that will come into his hands le ss whatever 
amount the Court shall fix as his compeiisation for 
Receiver in the above entitled cause, except interest on bank 
account. Said account is marked “Receiver’s Exhibit No. 
1.” He also files a copy of the display ad he used in offering- 
said houses for sale, which is marked “Receiver’s Exhibit 
No. 2.” He also files a copy of the one thousand circulars 
he sent out when he was endeavoring to sell sakjl property 
at private sale and also calling attention to the fact that 
said property would be offered for sale at public auction, 
which is marked “Receiver’s Exhibit No. 3.” Hb also files 
a copy of the receipts he prepared for each house and the 
advertisement used when he offered said property at puo- 
lic auction, which is marked “Receiver’s Exhibit! No. 4.” 
Respectfully submitted, 

C. CLINTON JAMIES, 

Receiver. 

District of Columbia, ss : 

I, C. Clinton James, being first duly sworn on oath de¬ 
pose and say that I have read the foregoing report filed 
by me as Receiver in the above entitled cause, thaft the mat¬ 
ters and things therein stated of my personal knowledge 
are true and those therein stated upon information and 
belief, I believe to be true. 

c. clinton James. 

Subscribed and sworn to before me this 6th daV of June, 


1927. 


DRANK E. CUNNINGHAM, 677;., 
By R. S. WAYLAND, Asst. Clk. 
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142 Receiver's Exhibit No. 1. 


C. Clinton James, Receiver, Equity No. 45407, in Account 
with Lots 30, 31, 32 and 33 in Square West of 2722 Mon¬ 
tague Street N. \V. 


July 22/26.. Mclveever & (Joss, r /< Bldg, loan.$2,500.00 

Oct. 27/26. McKeeve- & Goss, bal. Bldg, loan.3,462.45 


Lot. 33. 

Purchase price, Lot 33, Sq. W. 2722 

1628 Montague St. N. W.16,000.00 

Insurance, 2/10/27 to 9/15/28. 20.10 

Taxes, 2/10/27 to 6/30/27. 83.04 


Lot 32. 

Purchase price, Lot 32, Sq. W. 2722.. 15,250.00 
Insurance, Lot. 32, 2/10/27 to 9/14/28. 19.25 

Taxes, 3/7/27 to 6/30/27. 69.06 

Lot 31. 

Purchase price, Lot 31, Sq. W2722. . 14,750.00 

Insurance, 5/24/27 to 9/14/28. 16.52 

Taxes, 6/24/27 to 6/30/27. 21.18 

Lot. 30. 

Purchase price, Lot 30, Sq. W.2722. . .15,000.00 

Insurance, 5/1/27 to 9/14/28. 17.35 

Taxes, 5/1/27 to 6/30/27. 36.32 

Interest paid on $1500. second trust 
note, Lot 33, Sq. W 2722. 20.36 


$67,265.63 


(Here follow pages marked 143 and 144.) 

145 Decree Ratifying Receiver’s Account. 

Filed June 10, 1927. 

******* 

Upon consideration of the Eighth Report filed herein on 
the 6th day of June, 1927, by C. Clinton James, Receiver 












DISBURSEMENTS 1926. 


1926 


July 

July 26, 

July 26, 
Aug. 21, 
Sept. .16, 
Sept. 20, 
Oct. 13, 
Oct. 13, 
Oct. 27, 
Oct. 28, 
Oct. 28, 
Nov. 2, 
Nov. 5, 
Nov. 10, 
Nov. 10, 
Nov. 11, 
Nov. 24, 
Nov. 27, 
Nov. 27> 
Nov. 27, 
Nov. 27, 
Nov. 29, 

Nov. 30, 

Nov. 30, 
Nov. 30, 
Nov. 30, 
Dec. 3, 
Dec. 4, 
Dec. 4, 
Dec. 10, 
Dec.' 11, 
Dec. 15, 
Dec. 15, 
Dec. 18, 
Dec. 23, 
Dec. 31, 
Dep. 31, 
De c. 31, 
1927 ‘ 

Jan. 7, 
Jan. 11, 
P6b . 14, 

Feb. 18, 

Peb. 18, 
Peb. 18, 

Peb. 18, 
Peb. 24, 


Collector of Taxes,.deposit, paving 
Montague .Street, 

Hartford Accident & Indemnity Co. 
Receivers bond, 

Frank E.' Cunningham, Clerk, costs. 

Jack Sign Company, • 

William Hawkins, caretaker, 

Arthur Jones, caretaker, 

W. E. Mooney, finishing houses, 

Potomac Electric Power Co. j 

Roger J. Whiteford, 
i, Pridgeon, Star photo, 

Arthur Jones, caretaker, 

A. Mattern, stamps for mailing circulars [ 
The Evening Star Newspaper Co. ad. 

The Shade Factory, shades in 1630-1632 
E. E. Adamson, 

'Potomac Electric Power Co. 1626-1628-1630 
J.F. Thomas, repairs, 1630-32 
McKeever & Gos3, interest, 1626 
McKeever & Goss, interest, 1628 
McKeever & Goss, interest, 1630 
McKeever & Goss, ’interest, 1632 
W. G. Trouland, repairs, 1626 
Lawn mower. 

Taxes, year June. .30, 1926, Lot 30, 

Square W. 2722, 

Taxes, " " " " - n 31 

Taxes, " " rt " " 32 

Taxes, " " " " " 33 

Arthur Jones, caretaker. 

Law Reporter, 1000 circulars, 

C.Russe’ll Reily, caretaker, 

J. Baumgarten & Sons, Rubber stamp, 

C. Russell Reily, caretaker, 

Potomac Electric Power Co. light, 

Potomac Electric Power Co. electric heated, 
C. Russell Reily, caretaker, 

C.VRussell Reily, caretaker, 

C. Russell Reily, caretaker, 

Thos. J. Owens, auctioneers fee, 

T$ios. J. Owens, postal cards, 

i 

C*. Russell Reily, caretaker, 

C. Russell Reily, caretaker, 

Washington Gas Light Co. .service pipe 
connection, 4 houses. 

Taxes, first half 1927, lots 30, 31, 32, 33 
Square W. 2722, 

Taxes, second half 1927, lot 33, Sq.W,2722, 
Water main, assessment, lots 30,31,32,33 
Square W. 2722, 

Sewer, lots 30,31,32,33, 

Potomac Electric Power Co. ! 


$ 240.69 


10.00 

5.00 

16.50 
10.00 
15.* 00 

2,027.00 

5.38 

500.00 

6.00 

17.85 

10.50 
12.00 

133.00 
12.35 
7.40 
9.50 
332.50 
332.50. 
332.50 
332.50 
2.00 
5..00 

20.49 

20.49 

20.49 

19.25 

4.65 

10.00 

16.00 

.75 

16.00 

9.01 

10.00 

16.00 

16.00 

16.00 

25.00 

7.75 

16.00 
4.60 

92.20 

448.29 

198.35 

230.76 

185.95 

10.88 


Carried forward. 


$ 5,701.58 


143 



j 

i 


Mch. 31, 
Apr. 18, 
Apr. 27, 
May 2, 
May 3, 

May • 3, 


Amount forward, $ 5,701.58 
.Taxes, second half 1927 , 326.88 
Hartford Accident A Indemnity Co. • 70.00 
Clerk, Supreme Court, D. C.. 10.00 
Real Estate & Columbia Title Insurance bo. 32.60 
Evening Stax*, auction ad. 671 lines at j 


17 cents per line (11 insertion) 
Evening Star,;400 lines at .245 

540 lines at .17 
12 Insertion 


114.07 


181.20 


Lot 33 


A.Irving Miller, real estate broker’s 
commission. 

First trust, 

accrued interest on first trust. 


580.00 


9,500.00 

134.84 


i 


Lot 32 

A. Irving Miller, real estate broker’s 
commission. 

First trust, 

accrued interest on first trust, 
11/28/26 to Mch.7/27 


j 557.50 
9,500.00 

j 179.18 


Lot 31 

First trust, • 

Interest, 11/28/26 to 5/24/27 
Cafritz Co. real estate broker’s 
commission. 


9,500.00 
i 325.12 

| 737.30 


I 

I 


Lot 30 


Deed of trust. 

Interest, 11/28/26 to 6 / 1/27 
Cafritz, real estate broker’s commission 


9,500.00 
284.36 
750.00 


47*985.03 


I 

RECAPITULATION 


Receipts 

Disbursements 


$ 67,265.63 
47,985.03 


| 19,280.60 

144 


Balance on hand 
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in the above entitled cause, and by agreement of the parties 
to said suit by their respective counsel, it is this 10th day 
of June, A. D. 1927, ; 

Adjudged, ordered and decreed that the account of said 
Receiver attached to said Report be and it hereby is rati¬ 
fied and confirmed, and that said C. Clinton James is hereby 
allowed the sum of Two thousand ($2000.00) dollars as 
compensation in full for all services as Receiver herein, and 
shall hold the balance in his hands consisting of Sixteen 
thousand, two hundred and ten dollars and jtwenty-four 
cents ($16,210.24), on dcf)osit in the Lincoln National Bank 
in Savings Account No. 25105 in the name of C. Clinton 
James, Receiver, Equity 45,407, and a balance of Ten hun¬ 
dred seventy dollars and thirty-six cents ($1070.36), on a 
promissory note of L. R. Reed, secured on Lot Thirty-three 
(33) in Square West of Square Twenty-seven ijundred and 
twenty-two (W. 2722), for the deferred purchase money 
on said Lot, and payable in monthly installments of One 
hundred ($100.00) dollars, including principal and interest 
and bearing interest at the rate of six per centum (6%) 
per annum, and treated as cash in said Receiver’s Report, 
and said Receiver shall hold said balance on| deposit in 
said Bank and said note and the monthly payments thereon, 
together with accwring interest on bothj subject to 
146 the further order of the Court. 

It is further ordered that said Receiver be and he 

r 

hereby is authorized to pay the Auditor’s fee for services 
performed under Rule 69 of this Court and shjall pay the 
premium on any undertaking of said Receiver that may 
come due while said Receiver is holding said funds sub- 
ject to the order of this Court. 

By the Court: j 

WENDELL P. STAFFORD, 

! Justice . 

j 

We consent: ' 

ROGER J. WHITEFORD, 

HENRY C. CLARK, j 

Attorneys for Robert L. McKeever, j 
Earl E. Goss, Edith G. Reel and 
Dan A. Colocicco. 

PAUL E. LESH and ! 

DION S. BIRNEY, 


I 

i 
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LAWRENCE KOENIGSBERGER, 

Attorneys for J. Carey King and 
Edward F. Gibson. 

GEO. E. SULLIVAN, 

Attorney for Elisha P. Taylor. 

A. G. NICHOLS, Jr., 

Attorney for Lester F. Kirchner , 
i Edmund A. Murphy , T/>e Chamberlin 
Metal Weat-er Strip Co., John F. 

Sid ell, Philip Smith and A. C. 

Ket chain. 

MILLAN & SMITH, 

Attorneys for Defendant Jos. A. 

Herbert. 

ARTHUR C. KEEFER, 

Attorney for Harlow and Harlow. 

147 Motion by Defendant Elisha P. Taylor for leave to 

Amend Answer. 

Filed October 14, 1927. 

\ 

* * # # * * # 

Comes now the defendant Elisha P. Taylor, by his at¬ 
torney, and moves the Court for leave to amend paragraph 
8 of his answer herein, by substituting for said paragraph 
8 the following: 

“8. Shortly before the making and recording of the 
second trust described in the opening paragraph of Para¬ 
graph 8, which making and recording occurred on May 28, 
1925, this defendant had arranged with defendant Frank 
M. Johnson, then owner of said real estate, to purchase 
from said Johnson, for the sum of $9,000, a second deed of 
trust in the sum of $10,000 upon said real estate, subject 
to a first trust of $38,000. On said May 28, 1925, this 
defendant actually paid to said Johnson $2,000 on account 
of said purchase, and made the further payments making 
up the total sum of $9,000 between then and the middle of 
July 1925. The four notes secured by said second trust 
were actually turned over to this defendant by said Johnson 
very shortly after said May 28, 1925, and said second trust 
is the one under which sale of the real estate was advertised 
when this suit was filed. This defendant is still the holder 


i 

i 
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and owner of said notes. As to all other avenjnents con¬ 
tained in said Paragraph 8, this defendant is without 
knowledge, and calls for proof. He specifically denies that 
said second trust was at any time a false or fraudulent 
paper in any respect, and avers that the plaintiffs had ac¬ 
tual and constructive notice of it, as well as qf the first 
trust, before any engagements or obligations of any kind 
were incurred by either of said plaintiffs.’’ 

The annexed affidavit is filed in support of tliis motion. 

GEO. E. SULLIVAN, 
Attorney for Defendant Elisha P.\ Taylor. 

i 

i 

District of Columbia, To wit: 

I, Elisha P. Taylor, being first duly sworn, depose and 
say that I am one of the defendants in the above cause; 
that I have read the foregoing and annexed nqotion, and 
know the contents thereof, and that said amendment is 
necessary in order to correct an error appearing in orig¬ 
inal paragraph 8 of my answer; that the error was due to 
misapprehension on the part of counsel in the drafting of 
said answer, and inadvertent failure of affiant to jdetect and 
correct it when executing said answer; apd that the 
148 error was only recently discovered when going over 
the case with counsel in connection with the ap¬ 
proaching trial. 

ELISHA P. TAYLOR. 


Subscribed and sworn to before me this 12th day of Octo¬ 
ber, 1927. 


WALTER C. ENGLISH, 


[seal.] 


Notary Public, D. C. 


149 Order Allowing Amendment to Answer qf Defend¬ 
ant Elisha P. Taylor. 

I 

Filed Oct. 14, 1927. I 


****** 


* 


Upon consideration of the motion of defendant Elisha 
P. Taylor, filed October 14, 1927, for leave to amend his 
answer herein by Substituting a new paragraph 8, It is, 

i 
! 
i 

| 
i 

i 

j 

i 

i 
| 


8—4980a 
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by the Court, this 14th day of October, 1927, adjudged and 
ordered that said motion be, and it is hereby granted, and 
without prejudice to the status of the case upon the Trial 
Calendar. 

i WILLIAM HITZ, 

Justice. 

Amendment of Answer of Defendant Elisha P. Taylor. 

Filed Oct. 14, 1927. 

*##*### 

Comes now the defendant, Elisha P. Taylor, and, pur¬ 
suant to leave granted by order entered herein October 14, 
1927, hereby amends his answer heretofore filed herein by 
substituting for paragraph 8 thereof the following: 

8. Shortly before the making and recording of the sec¬ 
ond trust described in the opening paragraph of Para¬ 
graph 8, which making and recording occurred on May 
28, 1925, this defendant had arranged with defendant 
Frank M. Johnson, then owner of said real estate, to 
purchase from said Johnson, for the sum of $9,000, a 
second deed of trust in the sum of $10,000 upon said 
real estate, subject to a first trust of $38,000. On said 
May 28, 1925, this defendant actually paid to said John¬ 
son $2,000 on account of said purchase, and made 
150 the further payments making up the total sum of 
$9,000 between then and the middle of July 1925. 
The four notes secured by said second trust were actually 
turned over to this defendant by said Johnson very 
shortly after said May 28, 1925, and said second trust 
is the one under which sale of the real estate was ad¬ 
vertised when this suit was filed. This defendant is still 
the holder and owner of said notes. As to all other aver¬ 
ments contained in said Paragraph 8, this defendant is 
without knowledge, and calls for proof. He specifically 
denies that said second trust was at any time a false or 
fraudulent paper in any respect, and avers that the plain¬ 
tiffs had actual and constructive notice of it, as well as 
of the first trust, before any engagements or obligations 
of any kind were incurred by either of said plaintiffs. 

GEO. E. SULLIVAN, 
Attorney for Defendant Elisha P. Taylor. 
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Stipulation. 


Filed Nov. 22,1927. 


# # # # * # # 

i 

The parties hereto, by their attorneys who execute this 
stipulation, hereby agree that for the purpose of this case 
the following facts are true. Whether, however,| said facts 
are material or relevant is not agreed but expressly re¬ 
served. 

1. Frank M. Johnson began the excavating work for the 
erection of the four houses mentioned in the! pleadings 
May 29, 1925, before which time no work on said 
151 buildings was commenced. 

2. J. Carey King paid the W. A. Pierhe Lumber 
Company $258.69 for lumber furnished subsequent to Oc¬ 
tober 28, 1925, and prior to March 1926, for the erection 
of said buildings, and used therein, said lumber having 
been furnished under contract made with said King after 
October 22,1925. Said lumber was reasonably of the value 
paid. 

3. J. Carey King paid E. E. Adamson $2,517.62 for 
plumbing work and materials furnished for the erection 
of said buildings, November 2, 1925, to February 4, 1926, 
and used therein, said plumbing having been i furnished 
under contract between King and said Adamson of Novem¬ 
ber 2, 1925. Said plumbing was reasonably of! the value 
so paid. 

4. J. Carey King paid Ballard Oil Equipment Oo. $526.50 
for an oil heater, labor and materials, furnished for and 
installed in a building on Lot 33, being one of said four 
buildings, February, 1926, and used therein, saidj oil heater 
having been furnished under contract between ;King and 
said Company of October 29, 1925. Said oil heater was 
reasonably of the value so paid. 

5. J. Carey King paid Barber & Ross, Inc., $5175.98 for 

hardware furnished for the erection of said buildings No¬ 
vember 19th to December 12, 1925, and used therein, said 
hardware having been furnished under letter contract of 
November 17, 1925, between said King and said! Barber & 
Ross, Inc. Said hardware was reasonably of j the value 
paid. . | 


i 

j 



116 


E. P. TAYLOR VS. J. C. KING ET AL. 


152 6. J. Carey King paid Chamberlin Metal Weather 
Strip Co. $250.00 for weather stripping, work and 

materials, furnished for the erection of said buildings, in 
December, 1925, and used therein, said weather stripping 
having been furnished under contract made with said King 
about November 30, 1925. Said weather stripping was 
reasonably of the value paid. 

7. J. Carey King paid Dan A. Colacicco $182.00 for plas¬ 
tering work* consisting of pointing up stucco work and 
garage plastering, November and December, 1925, said 
plastering having been done under contract made with said 
King in November, 1925, before said work was done. Said 
plastering was reasonably of the value so paid. 

8. J. Carev King paid J. C. Casady $3,356.80 for paint¬ 
ing and paperhanging, work and materials, furnished for 
the erection of said buildings November, 1925, to March, 
1926, said painting and paperhanging having been done 
under contract made with said King of October 29, 1925. 
Said painting and paper hanging was reasonably of the 
value so paid. 

9. J. Carey King paid Joseph G. Herbert $975.00 for con¬ 
crete work and grading, labor and materials, furnished for 
the erection of said buildings, November 5 to December 
24, 1925, and used therein, said labor and materials hav¬ 
ing been furnished under contract made by said King of 
November 5, ; 1925. Said concrete work and grading was 
reasonably of the value so paid. 

J. Carey King paid Joseph G. Herbert $1,523.79 on ac¬ 
count of labor and materials which had been furnished 
by said Herbert prior to August 29, 1925 under contract 
of June 1, 1925, between Frank M. Johnson and said 
Joseph G. Herbert, and used in the erection of said 

153 buildings prior to said August 29, 1925. Said work 
and materials were reasonably of the value paid 

therefor. 

10. J. Carey King paid D. C. Marble and Tile Co. 
$1,013.65 for tile work and bath room fixtures, labor and 
materials, furnished for the erection of said buildings, 
October 26 to December 30, 1925, and used therein, said 
work and materials having been furnished pursuant to 
estimate submitted to said King by said D. C. Marble and 



j 

j 
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Tile Co. October 26th and November 3, 1925. j Said tile 
work and fixtures were reasonably of the value paid. 

11. J. Carey King paid Harry G. Eckhart $550.00 for 
scraping and finishing the floors and stairways* work and 
materials, a part of the erection of the said buildings, Jan¬ 
uary 12, 1956, to March 10, 1926, said work and materials 
having been furnished under contract of November 5, 
1925, made by said King. Said work and materials were 
reasonably of the value so paid. 

12. J. Carey King paid Harris and Alleman Co. $419.40 
for screens, work and materials, furnished for the erection 
of said buildings, October 29, 1925, to March 10| 1926, and 
used therein, said screens having been furnished under 
contract of October 26, 1925, made by said King. Said 
screens were reasonably of the value so paid. 

13. J. Carey King paid American Window Cleaning Co. 
$105.00 for cleaning windows, floors, and bathroom and 
kitchen fixtures, labor and materials, a part of the erection 
of said buildings, February, 1926, said cleaning having 
been done under contract of January 23, 1926, made by 
said King. Said cleaning was reasonably of the value paid. 

14. J. Carey King paid The Shade Shop $49.50 for win¬ 
dow shades furnished for the erection of pne of said 

154 buildings, namely, that on Lot 33, and usted therein, 
said shades having been furnished under contract of 
January 16, 1926. Said shades were reasonably of the 
value paid. 

15. J. Carey King paid Fred J. White $235.00 for iron 
porch railing, labor and materials, furnished foR the erec¬ 
tion of said buildings, January 21 to February 5, 1926, and 
used therein, said railing having been furnished lunder con¬ 
tract of January 21, 1926. Said railing was Reasonably 
of the value paid. 

16. J. Carey King paid Rosslyn Steel and Cement Com¬ 
pany $46.55 for structural steel furnished for the erection 
of said buildings, November 2, 1925, and used therein, said 
steel having been furnished under contract made with said 
King subsequent to October 22, 1925. Said steel was rea¬ 
sonably of the value paid. 

17. j. Carey King paid Fries, Beall and Sharp Co. $2.94 
for paper furnished for the erection of said i buildings, 
February 10, 1926, and used therein, said paper having 


i 

i 

! 


i 
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been furnshed under contract with said King made sub¬ 
sequent to October 22, 1925. Said paper was reasonably 
of the value paid. 

18. J. Carey King paid A. C. Ketcham $2,220 for heating 
plants, labor and materials, furnished for the erection of 
said buildings, November 1, 1925, to February 10, 1926, 
and used therein, said work and materials having been 
furnished under contract made wfith said King subsequent 
to October 22, 1925. Said work and materials were rea¬ 
sonably of the value paid. 

19. J. Carey King paid Samuel N. Myers $2,015.00 for 
tile roofs, w’ork and materials, furnished for the erection 
of said buildings, October 28, 1925, to February 25, 1926, 
and used therein, said roofs having been furnished under 
contracts of October 27, 1925, made with said King. 
Said w’ork and materials were reasonably of the value 

paid. 

155 20. J. Carey King paid C. Spano & Son $475.00 

for stone w~alls, w’ork and materials, furnished for 
the erection of said buildings, November 3, 1925, to March 
3,1926, and used therein, said stone walls having been fur¬ 
nished under contract of November 3, 1925, made with said 
King. Said w r ork and materials were reasonably of the 
value paid. 

21. J. Carey King paid Thomas Electric Co. $386.46, of 
w’hich amount $256.46 is claimed by the said King herein, 
and the balance of $130.00 waived, for electrical wiring, 
wmrk and materials, furnished for the erection of said build¬ 
ings, November 3 to November 12, 1925, and used therein, 
said electrical wfiring having been furnished under contract 
with said King of November 3, 1925. Said electrical wiring 
was reasonably of the value of $256.46. 

22. J. Carey King paid The Washington Electric Com¬ 
pany $128.00 for lighting fixtures, labor and materials, fur¬ 
nished for the erection of one of said buildings, namely, on 
Lot 33, November 9, 1925, to January 14, 1926, and used 
therein, said fixtures having been furnished under contract 
of November 9, 1925, made with said King. Said fixtures 
were reasonably of the value paid. 

23. J. Carey King paid United Clay Products Co. $28.38, 
Ira R. Burton $55.50, and S. M. Frazier, Inc. $5.98, for the 
erection of brick piers, wmrk and materials, furnished for 
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the erection of said buildings, December 11, 1925, to Janu¬ 
ary 8,1926, and used therein, said work and materials hav¬ 
ing been furnished under contracts made with said Kang 
subsequent to October 22, 1925. Said work ahd materials 
were reasonably of the value paid. 

24. J. Carey King paid laborers who had be6n employed 
by Frank M. Johnson in the erection of said buildings, and 

whose labor had been used therein priori to October 

156 15, 1925, and who had filed mechanics liehs therefor, 
the sum of $610.50, namely, to George Thompson 

$66.50, George Johnson $67.00, Jonie Oliver $73.50, H. 
Curtis $66.50, I. R. Burton $204.00, J. M. Stoner $66.50, 
and J. H. Stickley $66.50, and to another labourer, Ernest 
Garnett, employed by Frank M. Johnson whose labor had 
been used therein prior to October 15, 1925, the sum of 
$28.00. Said labor was reasonably of the value paid. 

25. J. Carey King paid for labor employed by him toward 
the completion of the erection of the sadi buildings, October 
23,1925, to February 11,1926, which labor was used therein 
during such period, the sum of $1,000.00. Said labor was 
reasonably of the value paid. 

26. Edward J. Gibson, under contract with! Frank M. 
Johnson, furnished, commencing some time in! July 1925, 
electrical wiring, labor and materials, for the erection of 
said buildings, at an agreed total estimated pric^ of $600.00, 
and had progressed toward the completion of his contract 
by furnishing labor and materials which were psed in said 
buildings of the reasonable value of $350.00, and no part of 
which has been paid. The date of the last furnishing of 
such labor and materials, of said value of $350.00, is not 
stipulated. 

27. Dan A. Colacicco contracted with Frank M. Johnson 
under date of July 20, 1925, for the plastering by the said 
Colacicco of the said four houses, and the said Colacicco did 
furnish work and materials and proceeded toward the carry¬ 
ing out of said contract. The amount agreed to jbe paid for 
the said work when it should be completed was $3,000.00. 
Said plastering work was done prior to October 15, 1925, 
and the reasonable value of the part of the work Idone under 
said contract which has not been paid for is $500.00. 

28. Chamberlin Metal Weather Strip Co. con- 

157 tracted with Frank M. Johnson on September 21, 
1925, for the installation of weather stripping in the 

I 

i 

! 
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said buildings, and pursuant to the said contract, prior to 
November 30, 1925, said Chamberlin Metal Weather Strip 
Co. furnished labor and materials reasonably of the value 
of $190.00, no payment on account of which has been made. 

29. Joheph G. Herbert contracted with Frank M. John¬ 
son on June 1, 1925, to furnish labor and materials for 
concrete and cement work for the said buildings for the 
sum of $2,910.00, and actually furnished on account of same 
beginning June 3, 1925, and ending August 28, 1925, labor 
and materials of the reasonable value of $2,220.00. Said 
Herbert also furnished between August 1 and August 28, 
1925, extra labor and materials upon the order of said 
Johnson given after July 31, 1925, of the reasonable value 
of $137.40. There have been paid to the said Herbert on 
said accounts by said Frank M. Johnson the sum of $400.00, 
and by J. Carey King $1,523.79 (being the identical pay¬ 
ment above referred to), leaving unpaid the sum of $433.61. 
Said work and materials were reasonably of the value 
charged therefor. 

30. John F. Sidell contracted with Frank M. Johnson on 
July 7, 1925, for the furnishing of galvanized iron work for 
the erection of said houses for the sum of $1,040.00, and fur¬ 
nished the labor and materials provided for in said con¬ 
tract beginning July 22, 1925, and ending subsequent to 
October 22, 1925. Said Sidell was paid by the said John¬ 
son $297.00, leaving due on account of said work the sum 
of $743.00. Said work and materials were reasonably of 
the value agreed to be paid. 

31. Philip Smith contracted with the said Johnson to 
furnish cut stone for the erection of the said buildings for 
the sum of $700.00. He entered into the performance of 
his contract June 9, 1925, and completed the same before 
August 1, 1925, and thereby furnished materials used in 

the construction of the said buildings of the reason- 
158 able value of said sum, on account of which no pay¬ 
ments have been made. 

32. A. C. Ketcham contracted with Frank M. Johnson 
on June 6,1925, to install heating systems in the said build¬ 
ings for the sum of $2,640.00, and said Johnson subsequent 
to July 13, 1925 ordered, and said Ketcham agreed to fur¬ 
nish, in addition to said contract, extras of the reasonable 
value of $180.00. Said Ketcham commenced work in said 
houses on July 16,1925, and continued thereon until August 
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I, 1925, furnishing labor and materials for the j erection of 
the said buildings under said contracts of the; reasonable 
value of $600.00, upon which no payment has been made. 

33. Between June 6th and June 25th, 1925, inclusive, 

J. Carey King delivered to Frank M. Johnson for the erec¬ 
tion of the said buildings millwork of the reasonable and 
agreed value of $425.00, which was used in said buildings, 
and said Johnson paid said King during said month of 
June 1925 the sum of $425.00 for said millwork. Between 
August 27th, 1925, and October 7th, 1925, said King also 
delivered to said Johnson for the erection of said buildings 
further millwork of the reasonable and agreed value of 
$2,400.00, which was used in said buildings, and for which 
no payment has been made by said Johnson, vrith the ex¬ 
ception of $1,200.00 on September 23, 1925. j 

34. Said J. Carey King, subsequent to October 22, 1925, 
the date of the deeding by said Johnson of the kaid lots to 
one Kirshner, and also subsequent to the recording of said 
deed in the Recorder’s Office, D. C., furnished additional 
millwork which was used in the erection of the said houses 
of the total reasonable value of $352.86. 

DION S. BIRNEY, 

PAUL E. LESH, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Plaintiffs. 

ROGER J. WHITEFORD, ! 

Atty. for Dan A. Golacicco. 
159 GEO. E. SULLIVAN, 

« Attorney for Elisha P\. Taylor. 

MILLAN & SMITH, j 

Attys. for Jos. G. Herbert. 

i 

Motion of Defendant Taylor to Amend His Answer by 
Inserting Prayers for Counter-Claini. 

I 

Filed December 18, 1928. 

i 

! 

# # # * # * # 

Comes now the defendant, Elisha P. Taylor; by his at¬ 
torney, and moves the Court to grant him leavp to amend 
and supplement his answer herein by inserting; at the end 
thereof the following additional paragraph, namely: 
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“In the event that the Court assumes jurisdiction of the 
subject-matter herein concerned for any purpose, this de¬ 
fendant hereby prays, by way of counterclaim, as follows: 

1. That a personal decree be entered against defendant 
Frank M. Johnson in favor of this defendant for the full 
amount of the second and third trusts herein concerned 
remaining unpaid after the disposal of the proceeds from 
the real estate herein concerned. 

2. That a personal decree be also entered against plain¬ 
tiff J. Carev King and defendant Frank M. Johnson in 
favor of this defendant, under the equity doctrine of mar¬ 
shaling, upon the bond dated June 11, 1925 referred to in 
the bill of complaint, to the extent that the non-compliance 
with the conditions of said bond may reduce the proceeds 
otherwise applicable to the second and third trusts held by 
this- defendant on the real estate herein concerned; this de¬ 
fendant’s total recovery under both of these prayers being 
limited to the full amount due him under said second and 
third trusts.” 

160 The annexed affidavit is filed in support hereof. 

GEO. E. SULLIVAN, 
Attorney for Defendant Elislia P. Taylor. 

District of Columbia, To wit: 

I, George E. Sullivan, being first duly cworn, depose and 
say that I have read the foregoing motion, and know the 
contents thereof, and that the same is made in good faith 
and not for the purpose of delay, but for the purpose of hav¬ 
ing the substantial rights of my client, defendant Elisha P. 
Taylor, adjudicated in full without the same being em¬ 
barrassed by formalities or technicalities; that Justice 
Hitz has recently announced that defendant Taylor is en¬ 
titled to a personal decree against defendant Frank M. 
Johnson for the full amount of the second and third trusts 
herein concerned remaining unpaid after the disposal of 
the proceeds from the real estate concerned; that subse¬ 
quently thereto Paul E. Lesh, Esq., attorney for plaintiff 
J. Carey King, has suggested to me that he is of opinion 
that a counterclaim in the answer of defendant Taylor is 
requisite in order to formally effectuate Justice Hitz’s pro¬ 
nouncement ; that I am desirous of avoiding all formalities 
or technicalities, and having the pleadings in shape for 
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full and complete relief to all parties, and the annexed 
amendment sought presents no new matters bf fact but 
merely prayers to cover my clients’ contentions; and fur¬ 
ther that the expediency or necessity of these prayers never 
occurred to me before, as I have always had a firm and 
abiding conviction that all of the proceeds frofn the real 
estate concerned belong to defendant Elisha OP. Taylor, 
subject only to the first trust, and the recent pro- 
161 nouncement by Justice Hitz that he intends to sub¬ 
ordinate the same to mechanics’ lien claimants and 
to the claim of King as surety (who has liabilities, instead 
of rights) is incomprehensible to me upon any conceivable 
theory of law, and has taken me completely by surprise. 

GEO. E. SULLIVAN. 

j 

Subscribed and sworn to before me this 15th dav of De- 

* 

cember 1928. 

[seal.] WALTER C. ENGLISH, 

Notary Public , D. C. 

9 

Notice. 

i 

Dec. 15, 1928. 

! 

Paul E. Lesh, Esq., Attorney for Plaintiff J. Carey King; 

Frank M. Johnson, Defendant: 

7 l 

Please take notice that the annexed Motion, arid support¬ 
ing affidavit, will be for hearing before Mr. Justice Hitz 
on Tuesday, December 18, 1928, at 10 o’clock A. M. or as 
soon thereafter as counsel can be heard. 

GEO. E. SULLIVAN, 
Attorney for Defendant Elisha Pi Taylor. 

Service of the foregoing Motion, affidavit, £nd notice 
acknowledged this 15 day of December 1928. 

FRANK M. JOHNSON, 

Defendant. 

Copies also served Dec. 15, 1928 on Paul E. Lesh, Esq., 
attorney for plaintiff, J. Carey King, by special delivery 
mail. 

GEO. E. SULLIVAN, 

Atty. for Defendant Taylor. 


i 
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162 Affidavit in Opposition to Motion for Leave to 

Amend. 


Filed January 15, 1929. 
*#*##*# 


District of Columbia, ss : 

Paul E. Lesh, being first duly sworn, deposes and says 
that he has read the copy served on him of the affidavit of 
George E. Sullivan dated December 15,. 1928; that there 
had been communicated to him the opinion of Justice Hitz 
that the decree to be entered herein might properly include 
a personal decree against Frank M. Johnson for deficiencies 
not recovered out of the fund in the hands of the Receiver; 
that in discussing with Mr. Sullivan the proposed decree, 
Mr. Sullivan said to deponent that he understood that the 
claims for wffiich deficiency judgments might be entered 
against said Frank M. Johnson included claims of defend¬ 
ant Elisha P. Taylor; whereupon deponent said to Mr. 
Sullivan that deponent did not so interpret Judge Hitz’ 
opinion for the reason that defendant Elisha P. Taylor had 
not sued Frank M. Johnson nor claimed anv relief whatso- 
ever against him; in expressing this view deponent may 
have said that such a deficiency judgment would have been 
proper in the opinion of a deponent only if the answer had 
contained a counterclaim. Deponent at no time entertained 
nor expressed the view that Justice Hitz had rendered a 
decision to carry out which the pleadings need be amended, 
or the view that it would be proper at this time to amend 
them; insofar as the affidavit of the said George E. Sulli¬ 
van involves this deponent and is inconsistent with the fore¬ 
going, the averments of said affidavit are not true in fact. 

PAUL E. LESH. 

Subscribed and sworn to before me this 19th day of De¬ 
cember, 1928. 

[seal.] JEAN SPEAKS, 

Notary Public for the District of Columbia. 



E. P. TAYLOR VS. J. C. KING ET AL. 


125 


163 Order Denying Motion of Defendant Taylor to 
Amend His ■ Answer by Inserting Players for 
Counterclaim. 


Filed January 15, 1929. 

* # # * * * * 

Upon consideration of the motion of defendant Elisha P. 
Taylor, filed and submitted herein December 1$, 1928, for 
leave to amend his answer herein by inserting prayers for 
•counterclaim, it is, by the Court, this 15th day df January, 
1929, ordered that said motion be, and it is hereby, denied, 
as to each item of the proposed counterclaim, to which 
action defendant Taylor excepts as to each of jsaid items 
separately and severallv. 

WILLIAM HITZ, 

| Justice. 

164 Final Decree . 

| 

Filed Jan. 15, 1929. j 

i 

* * * # # # ! # 

i 

This cause came on to be heard on the pleadings and on 
the submission in open court of the claim of the 'defendant, 
Elisha P. Taylor, for damages upon the undertakings filed 
herein by the plaintiff on March 22, 1926, and Mdy 11, 1926, 
and upon the stipulation of facts filed herein, and the testi¬ 
mony taken in open court, and upon consideration thereof, 
it is, by the Court, this 15th day of January, 1929: 

Adjudged, ordered and decreed that the funds iin the pos¬ 
session of C. Clinton James, Receiver herein, are! applicable 
first to the payment to the following named persons of the 
amounts set after their respective names: 


Interest. Maii. 
22,1926, to! 



Principal. 

Jan. 15,1929 

K Total. 

Edward J. Gibson. 

$350.00 

$o9.08 

$409.08 

A. C. Ketcham. 

600.00 

101.28 

701.28 

Philip Smith. 

700.00 

118.16 

818.16 

John F. Sidell. 

743.00 

125.32 

868.32 

Wilbur L. Gray, Trustee in bank- 




ruptcv of Joseph "G. Herbert. 

433.61 

73.19 

506.80 

Chamberlain Metal Weather Strip Co. 

190.00 

32.07 

222.07 

Dan A. Colacicco. 

500.00 

84.40 

584.40 

Elisha P. Taylor, as Assignee of Ed- 




mund A. Murphy, trading as 




Bethesda Lumber Company. 

80S.64 

136.29 

944.93 

Totals . 

$4,325.25 

$729.79 

$5,055.04 
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and that said Receiver pay forthwith from, the funds in his 
possession to said persons or to their attorneys of record 
herein said sums; and that said funds are payable next 
165 to plaintiff J. Carey King, to whom is adjudged to be 
due and payable out of said funds the sum of 
$20,009.60, with interest from March 22, 1926, to January 
15, 1929, amounting to $3,377.62, a total of $23,387.22; and, 
inasmuch as the funds in the possession of the Receiver, 
with interest accrued to the date of this decree, amount to 
$18,111.97, and are not sufficient to pay said amount in full, 
that said Receiver pay forthwith the balance of the funds 
in his possession at the date of this decree, $13,056.93, to 
the said J. Carey King, to be credited as follows: on ac¬ 
count of principal, $11,171.23, and in full of interest thereon, 
March 22, 1926, to January 15, 1929, $1,885.70; and that 
such net income as may be earned upon said funds in the 
hands of the Receiver subsequent to the date of this decree 
shall accrue and be paid to the persons to whom payments 
are in this paragraph directed to be made, in proportion to 
the respective amounts herein directed to be paid them; 
and that upon filing receipts herein evidencing all of said 
payments, the said Receiver be and he will then stand 
finally discharged; and that the said J. Carey King recover 
of defendant Frank M. Johnson, and have execution there¬ 
for as at law, the sum of $8,838.37, being the unpaid balance 
of the principal amount due as aforesaid to said King, to¬ 
gether "with interest on said sum from March 22, 1926. 

And that the defendant, Elisha P. Taylor, recover noth¬ 
ing out of the funds held by the Receiver herein, except as 
hereinbefore stated, nor on his claim for damages on the 
aforesaid undertakings filed herein. 

And that the plaintiff J. Carey King recover of the de¬ 
fendant Frank M. Johnson the costs herein to be taxed by 
the Clerk, and have execution therefor as at law. 

WILLIAM HITZ, 

Justice . 

166 From each and every provision in the foregoing de¬ 
cree awarding funds in the possession of the Re¬ 
ceiver otherwise than to defendant Elisha P. Taylor, and 
also from the Court’s failure and refusal to recognize de¬ 
fendant Taylor’s claimed right of recovery out of said 


! 


E. P. TAYLOR VS. J. C. KING ET AL. 


127 


funds of principal, interest and expenses unqer second 
trust held by him, and also from the Court’s failure and 
refusal to recognize defendant Taylor’s claimed right of 
recovery out of said funds of principal, interest and ex¬ 
penses under third trust held by him to the exteht of then 
remaining balance of said funds, and also from the Court’s 
denial of the claimed right of defendant Taylor to a re¬ 
covery on the undertaking tiled herein March 22,j 1926, and 
also from the Court’s denial of the claimed right of de¬ 
fendant Taylor to a recovery on the undertaking filed 
herein May 11, 1926, and also from the failure apd refusal 
of the Court in its said decree to provide for the claimed 
right of defendant Taylor, as holder of the second and 
third trusts, respectively, to recover herein against defend¬ 
ant Johnson, as principal, and plaintiff King, hs surety, 
jointly and severally, under the doctrine of marshaling, on 
certain bond of June 11, 1925, herein concerned' and also 
from the failure and refusal of the Court to a\yard in its 
said decree herein a recovery in favor of defendant Taylor 
and against defendant Johnson as maker of the sjecond and 
third trust notes concerned for the unpaid balance due 
thereon to defendant Taylor after the complete disposition 
of the funds concerned, defendant Elisha P. Taylor hereby 
excepts in each of the several and separate particulars 
noted, and from the said decree in the said particulars 
severally and separately he notes an appeal in open court 
to the Court of Appeals of the District of Columbia, and 
the undertaking on such appeal is hereby fixed atj $2,000, to 
operate as a supersedeas staying distribution of! the funds 
herein pending such appeal. 

W. HITZ, 

i 1 

Justice. 


167 Memoranda. 

January 15, 1929.—Undertaking of defendant! No. 1 on 
Appeal for $2,000 approved and filed. 

February 8, 1929.—Statement of Evidence of Elisha P. 
Taylor filed. j 

March 12, 1929.—Notice of filing and of date of submis¬ 
sion of Statement of Evidence and acknowledgement filed. 
Statement of Evidence submitted. 




; 

i 


I 
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168 Assignment of Errors . 

Filed Mar. 12, 1929. 

Now comes defendant, Elisha P. Taylor, by his attorney, 
and assigns errors in the decree entered in the above enti¬ 
tled cause, for that, 

1. The Court erred in making any award in favor of 
plaintiff King. 

2. The Court erred in declining to hold that plaintiff 
King’s status of owner, through deed taken in the name of 
his agent Kirchner, debarred him from claiming any me¬ 
chanics’ lien. 

3. The Court erred in declining to hold that plaintiff 
King’s status of surety under bond of June 11, 1925 de¬ 
barred him from claiming any mechanics ’ lien. 

4. The Court erred in not denying the claim of the re¬ 
spective mechanics’ lien claimants, severally and sepa¬ 
rately. 

5. The Court erred in declining to hold that no notice of 
a mechanics’ lien can be considered in any event against 
either the second or third trust herein concerned, unless 
(a) the notice shall have been filed in time, (b) shall have 
expressly recited that it is filed against such second or 
third trust, or both, as may be sought, and (c) shall have 
expressly stated that it is filed within the three months’ 
period required by the statute. 

6. The Court erred in declining to hold that every con¬ 
tractor with Frank M. Johnson was required to file his 
notice or claim to a mechanics’ lien within three months 

after the completion of his particular contract. 

169 7. The Court erred in declining to hold that all 
claims to mechanics’ liens for labor or materials 

furnished under contract with Frank M. Johnson were re¬ 
quired to be filed within three months after the date of 
Johnson’s abandonment occurring in October, 1925. 

8. The Court erred in declining to hold that the second 
trust herein concerned is superior to all mechanics’ lien 
claims herein concerned. 

9. The Court erred in declining to hold that the second 
trust herein is superior in any event to mechanics’ lien 
claims for labor or materials no part of which had been 


I 
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furnished until after said second trust had been negotiated 
and recorded. 

10. The Court erred in declining to hold that the third 
trust herein concerned is superior to all mechanics ’ lien 
claims herein concerned. 

11. The Court erred in declining to hold that} the third 
trust herein is superior in any event to mechanics ’ lien 
claims for labor or materials no part of whichj had been 
furnished until after said third trust had been negotiated 
and recorded. 

12. The Court erred in not awarding all the fiinds in the 
hands of the Receiver to defendant Taylor. 

13. The Court erred in not awarding to defendant Tay¬ 
lor, out of the funds in the hands of the Received, the prin¬ 
cipal, interest and expenses under the $10,000 sdcond deed 
of trust herein concerned. 

14. The Court erred in not also awarding to defendant 
Taylor, the remainder of the funds in the hands lof the Re¬ 
ceiver toward the principal, interest and expenses under 
the $12,000 third deed of trust herein concerned. 

15. The Court erred in not awarding to defendant Tay¬ 
lor against defendant Frank M. Johnson, as principal, and 
plaintiff King, as surety, upon certain bond of June 11, 

1925, pursuant to the equity, doctrine of marshaling, all 
losses sustained by defendant Tavlor, as holder of the sec- 
ond and third trusts herein concerned, due to failure of 

suoh principal and surety to have the buildings in 
170 question completed, as required by said bond, within 
the time prescribed therein, and free and clear of 
mechanics’ lien claims. 

16. The Court erred in not awarding to defendant Tay¬ 
lor damages under the $500 undertaking filed March 22, 

1926. 


17. The Court erred in not awarding to defendant Taylor 
damages under the $10,000 undertaking filed Ma^ 11, 1926. 

18. The Court erred in not awarding to defendant Taylor 
a personal decree against defendant Frank M. Johnson, the 
maker of the notes secured by the second and third trusts, 
for the remaining deficiency after exhaustion of thje funds in 
the hands of the Receiver. 

GEO. E. SULLIVAN, 

1 . Attorney for Defendant Elisha P. Taylor . 


9—4980a 
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171 Designation of Record on Appeal. 

Filed Feb. 1, 1929. 

To the Clerk of said Court: 

Please prepare transcript of record on appeal in the 
above case to include the following: 

1. Bill and exhibits filed March 22, 1926. 

2. Restraining order entered March 22, 1926. 

3. Undertaking for $500 filed and approved March 22, 
1926. 

4. Rule to show cause issued March 23, 1926. 

5. Answer of McKeever & Goss, and Edith G. Reel filed 
March 26, 1926. 

6. Answer of defendant Taylor filed March 26, 1926 to 
rule. 

7. Order of March 26, 1926 continuing rule and restrain¬ 
ing order. 

8. Affidavit of William R. Kelly filed April 2, 1926. 

9. Answer of defendant Kirchner filed April 14, 1926. 

10. Motion of defendant Taylor filed April 16, 1926 for 
further particulars in bill. 

11. Order of April 27, 1926 granting said motion. 

12. Memoranda of Chief Justice McCoy filed April 27, 
1926. 

13. Particulars under bill filed by plaintiffs May 11, 
1926. 

14. Answer of defendants George Harlow and Oscar T. 
Harlow filed April 22, 1926. 

15. Receivership order entered May 11, 1926. 

16. Undertaking for $10,000 filed and approved May 11, 
1926. 

17. Answer of defendant Taylor filed May 22, 1926, to 
bill as amended. 

18. Disclaimer and answer of defendant Johnson filed 
May 22, 1926. 

19. Order appointing substitute Receiver filed May 25, 
1926. 

20. Motion of plaintiffs filed May 27, 1926, for leave to 
file supplemental bill. 

21. Supplemental bill filed May 28, 1926 upon fiat of 
Chief Justice McCoy. 
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22. Memoranda: Approval June 12,1926 of $2,000 under¬ 
taking given by F. Eliot Middleton as Receivejr. 

23. Answer of Dan A. Colacicco filed June 15, 1926. 

24. Answer of Edmund A. Murphy filed Junje 15, 1926. 

25. Answer of Chamberlin Metal Weather Strip Co. filed 

June 15, 1926. j 

26. Answer of Philip Smith filed June 15, 1926. 

27. Answer of A. C. Ketcham filed June 15, 1926. 

28. Answer of Samuel N. Myers filed June 15, 1926. 


29. Answer of Joseph G. Herbert filed Julyll, 1926. 

30. Answer of John F. Sidell filed July 7, 1926. 


31. Order entered July 20, 1926 correcting clerical error 
in order of May 11, 1926. 


32. Report of Middleton as Receiver filed July 9, 1926. 

33. Order substituting C. Clinton James as Receiver filed 


July 10, 1926. 

172 34. Memo.: Undertaking by C. Clinton James as 

Receiver filed and approved July 20, 192|6. 

35. Order entered July 20, 1926 authorizing payment by 
McKeever & Goss to Receiver. 


36. 1st report of James, Receiver, filed July 24, 1926 and 
exhibit. 


37. Order entered July 24, 1926, on said 1st feport. 

38. 2nd report of James, Receiver, filed August 20, 1926. 

39. Order entered August 20, 1926, on said 2fid report. 

40. Order entered Oct. 27, 1926, authorizing payment to 

Receiver. I 


41. 3rd report of James, Receiver, filed Feb. 10, 1927. 

42. Order entered Feb. 10, 1927, on said 3rd jreport. 

43. 4th report of James, Receiver, filed Feb. 26, 1927. 

44. Order entered Feb. 26, 1927, on said 4th jreport. 

45. 5th report of James, Receiver, filed Feb. 28,1927. 

46. Order entered Feb. 28, 1927, on said 5th report. 

47. 6th report of James, Receiver, filed Apr. j27, 1927. 

48. Order entered April 27, 1927, on said 6th report. 

49. 7th report of James, Receiver, filed May 5, 1927. 

50. Order entered May 5, 1927, on said 7th report. 

51. 8th report of James, Receiver, filed June 1927. 

52. Order entered June 10, 1927, on said 8th report. 

53. Motion of defendant Taylor filed Oct. l4, 1927, for 
leave to amend answer. 

54. Order entered Oct. 14, 1927, granting said motion. 

55. Amendment filed Oct 14, 1927, by defendant Taylor 

under said order. I 
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56. Stipulation filed November 22, 1927. 

57. Motion of defendant Taylor filed Dec. 18, 1928, to 
amend answer to assert counterclaim. 

58. Affidavit of Paul E. Lesh in opposition to said mo¬ 
tion. 

59. Order entered Jan. 15, 1929, denying said motion. 

60. Final decree entered Jan. 15, 1929; appeal noted by 
defendant Taylor; undertaking on appeal, to operate as 
supersedeas, fixed at $2,000. 

61. Memo: Undertaking on appeal by defendant Taylor 
with U. S. Fidelity & Guaranty Co. as surety in the sum of 
$2,000 filed and approved Jan. 15, 1929. 

62. Assignment of errors. 

63. Memo, of date of filing in Clerk’s office of statement 
of evidence on appeal by defendant Taylor. 

64. Notice of filing of statement of evidence and of date 
for submission thereof to Court. 

65. Memo, of date of submission of statement of evidence 
to Court. 

66. Memo, of date of final settlement and signing of state¬ 
ment of evidence by Court. 

67. This designation. 

GEO. E. SULLIVAN, 
Attorney for Defendant Elisha P. Taylor. 

Service of a copy of the foregoing designation of record 
filed Feb. 1,1929, acknowledged by each of the undersigned 
this 1st day of February, 1929. 

PAUL E. LESH, 

Attorney for Plaintiff J. Carey King. 
LAWRENCE KOENIGSBERGER, 
Attorney for Plaintiff Edward J. Gibson. 
ROGER J. WHITEFORD, 

Attorney for Dan A. Colacicco. 
MILLAN & SMITH, 

Attorney for Wilbur L. Gray, 
Trustee in Bankruptcy of Joseph G. Herbert. 

ARTHUR G. NICHOLS, Jr., 

Attorney for A. C. Ketcham, Philip Smith, 
John F. Sidell and Chamberlin Metal 
Weather Strip Co. 
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173 Memoranda. 

i 

May 4, 1929.—Order of Court of Appeals extending time 
to file record to and including June 3, 1929.! 

June 3, 1929.—Order of Court of Appeals extending time 
to file record to and including June 15, 1929. j 
June 14, 1929.—Statement of Evidence signed in dupli¬ 
cate by Justice Hitz. 

174 Supreme Coqrt of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

' 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 173, both inclusive,:to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 45407 in Equity, wherein 
J. Carey King et al. are Plaintiffs and Elishh P. Taylor 
et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of 'Washington, in 
said District, this 14th day of June, 1929. j 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

! Clerk. 

i 

i 

175 In the Supreme Court of the District bf Columbia, 

Holding an Equity Court. 

i 

Equity. No. 45407. 

i 

I 

J. Carey King et al., Plaintiffs, j 

vs. | 

Elisha P. Taylor et al., Defendants. 

' i 

i 

• i 

Statement of Evidence. 

j 

i 

Be it remembered that the above entitled caiise came on 
for hearing on November 23, 1927, before the Honorable 


! 
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William Hitz, one of the Justices of the Supreme Court of 
the District of Columbia, holding a term for Equity Busi¬ 
ness, and the' following proceedings were had: 

I. 

Evidence for Plaintiffs. 

At the outset, there was read in evidence a certain signed 
stipulation entered into by the parties, being the same 
stipulation which was filed in this case on November 22, 
1927. 

Thereupon, the plaintiffs produced as a witness Mrs. 
Anna Miller, who testified, in substance: 

I am employed by McKeever and Goss. Was not em¬ 
ployed by them in May, 1925. I produce from their files 
relating to loans to F. M. Johnson carbon copy of letter of 
May 28, 1925 written by them, through William R. Kelly, 
Manager of their Loan Department, to Industrial Bank, 
Richmond, Ya., which was thereupon read in evidence, said 
letter stating: 

‘Am wondering if your Bank would be interested in four 
second trust notes of $2,500.00 each, at 7% interest, payable 
six month from date. This second trust is secured behind 
a first trust of $9,500, three years, at 7%. We have 
176 given our commitment for four building loans of 
$9,500.00 each as stated, to be secured on property 
just off Sixteenth Street in the most desirable residential 
section of this City. 

Will not go into detail concerning the buildings to be 
erected on this property, further than to say that the 
houses will be of eight rooms and two baths, tapestry brick, 
with detached garage to match. Cost price of the lots are 
$3,000.00 each. The buildings will be 22V-/ x 48, lot size 
27 6/10 x 100 5/10. These houses will be in two units, semi¬ 
detached. The construction will be of the best material in 
trim and finish, tile roof and built-in fireplace, with many 
extras as is required for residences in that particular local¬ 
ity. These properties will readily sell for $21,500.00 each, 
which will be the price. 



! 

i 

i 

| 

E. P. TAYLOR YS. J. C. KING ET AL. I 135 

* 

i 

We could offer you these notes in proper order, with certi¬ 
fied copy of Certificate of Title, fire insurance, etc., at a dis¬ 
count of 3%. The notes carry 7% interest, as stated.” 

I also produce from the said file original agreement dated 
May 28, 1925 between McKeever and Goss and Frank M. 
Johnson, which was thereupon read in evidence without 
objection (same being identical with exhibit #1 annexed to 
the bill of complaint in this case). I further produce from 
the same file original bond dated June 11, 1925, which was 
thereupon read in evidence without objection (same being 
identical with the exhibit #2 annexed to said j bill of com- 
plant). 

| 

Thereupon, the plaintiffs produced as a witness defend¬ 
ant Frank M. Johnson, who testified, in substance: 

Direct examination: 

At or about the same time that I executed! the $38,000 
first deed of trust mentioned in this case, I also executed a 
second trust for $10,000, the notes secured by!which were 
made payable to Edith G. Reel, an employee in McKeever 
and Goss’ office. Miss Reel did not agree to lend any 
money, but the notes were made payable to heij because we 
usually make such notes payable to a straw party, in a 
way we can negotiate them with whoever we 'place them. 
She endorsed them without recourse. She had not given or 
agreed to give anything for them. We were onjy using her 
as a straw party. The}" were my notes, and shb gave them 
to me when she endorsed them. In my efforts to dispose of 
those notes, 

“A. I had two parties that I was trying to sell the notes 
to, one party had agreed to take them providing the other 
party did not take them. 

177 Q. I did not quite hear you. A. I said I had two 
parties I was negotiating on with those notes; one 
party had agreed to take them providing the other 
party did not take them. 

Q. Why did you negotiate with two parties about it, Mr. 
Johnson? A. Well, I figured that—the one party I dealt 
with on those notes just at that time did not have the pro¬ 
ceeds available at that time to take care of thefn, but could 
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secure the money at any time that I wanted it, in case that 
I needed it, that I could not get it from the other party. 

Q. Who were these two parties? A. E. P. Taylor was 
the one party, and another party was negotiating through 
McKeever & Goss’ office from out in Ohio somewhere, and 
I just don’t remember the party.” 

Mr. Taylor agreed to take the notes providing the other 
party did not take them, and on the strength of that he 
gave me a check for $2,000 advance payment on these notes, 
in case that the other man did not take them. The check 
Mr. Taylor gave me is represented by the entry in the 
books of a receipt from E. P. Taylor on May 29th. I can¬ 
not recall the transaction shown by the entry on my books 
that I gave Mr. Taylor a check for $2000 on the same day. 
My books show that the check I gave Mr. Taylor was can¬ 
celled in some way. I can’t tell how the transaction was 
worked. The young lady had her way of working them and 
I couldn’t sav. The voung ladv didn’t negotiate with Mr. 
Tavlor. I negotiated with him myself. She didn’t know 
anything about our transactions except this $2000 check 
was turned into the office and she gave cash account credit 
for the $2000. 

“Q. But you gave Taylor, however, a $2000 check that 
same day? A. I have no proof of it. I haven’t any check. 

Q. I am not asking you to prove it, sir, in the sense of 
producing the check. I understand that you have no checks 
today? A. No, sir. 

Q. And no other record of these transactions except what 
appears in that book? A. Except what appears in this 
book. 

Q. Mr. Johnson, by way of refreshing your recollection, 
when you talked to Mr. Birney and myself some days ago 
in our office you had no doubt at that time, had you, of the 
significance of these several entries in your book? A. I 
don’t remember now. I know those entries, I have on these 
different occasions, went to Mr. Taylor, and, as I told you, 
I remember telling you that day if I wanted any money and 
did not have it available, why we would exchange checks, 
but I don’t have any recollection of exchanging any check 
on that day. The entry looks like it calls for something, 


I 

i 


E. P. TAYLOR VS. J. C. KING ET AL. j 137 

but what it is I don’t know. It doesn’t say whether it is a 
cancelled check or what it was.” 

178 I can’t say why my young lady put a cancellation 
entry under date of June 12th of my clidck to Taylor. 
As well as I recollect, it was somewhere about the 10th of 
June 1925 that I told Mr. Taylor that the othpr party was 
not going to take the notes, having gotten spch informa¬ 
tion from Mr. Kelly, of McKeever and Goss’ office. I de¬ 
livered the notes to Mr. Taylor on or about June 10, 1925, 
to the best of my recollection. Mr. Taylor had|already paid 
me $2,000 on the notes, and he paid me along any time I 
wanted the money, that I needed it. I think it was along 
about June 12th that I got some more money from him, 
another check of $2,000. 

With regard to the millwork for the four houses. I had 
an arrangement with Mr. J. Carey King at the! start for the 
furnishing by him of the millwork according I to the plans 
and specifications for $3,200. Mr. King and MjcKeever and 
Goss each had a set of those plans and specifications. 

“Q. Mr. Johnson, from whom did you buy the millwork 

for these houses originally? A. I bought paiit of it, what 

I put in the buildings, I put the cellar frames, I bought 

them from J. Carey King, paid him cash for it, C. O. D.; 

the first floor frames I bought from him, paid Jiim cash for 

them; the second floor frames I negotiated with them and 

gave them a check for the second floor frames, which 

they refused to deliver, or did not deliver, and I had to go 

elsewhere and buv those frames. 

* ! 

Q. About that time you were rather seriously overdrawn 
at the bank, were you not? A. I think not. I couldn’t say. 
I might have been. Anyhow the check was good.” 

I identifv mv signature to letter sent bv me on Oct. 21, 
to McKeever and Goss, which was thereupon read in evi¬ 
dence without objection, the letter stating: 

“I hereby give notice that it is impossible for me to pro¬ 
ceed any further with the houses on Montague Street. I 
have exhausted every possible means to keep tjhe job going 
and have reached the end of the string.” 

I 

After that date I did not proceed any further with the erec¬ 
tion of the houses, and the contracts which I hhd with sub¬ 
contractors were turned over to Mr. King’s office. 

! 

| 

i 

I 
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I identify the plans and specifications prepared and 
adopted for the erection of those houses, the same includ¬ 
ing* three sheets of blueprints, one sheet containing* 
179 a front elevation and side elevation, another sheet 
containing the first floor and second floor plans, and 
the third sheet containing the basement plan and plumbing 
section, and also including 10 pages of specifications, my 
name being signed at the end of the specifications. (Said 
specifications disclose that the last part of the 10th page 
of said specifications, immediately after Mr. Johnson’s 
signature, has been torn off and further that there had been 

C 7 

some other signature or writing under Mr. Johnson’s sig¬ 
nature as two protrusions from such other writing are still 
apparent). (No signature of any kind appears upon any 
sheet of said blueprints, nor is any place provided upon the 
same for any signature). (Said specifications call for “the 
erection and completion” of the houses, and contain the 
following special provision: 

“The plans and specifications are intended to co-operate 
and things shown or mentioned in one and not in the other, 
are to be executed the same as if shown or mentioned in 
both, and are; intended to include every thing requisite and 
necessary to the entire finishing of the work, notwithstand¬ 
ing every item necessarily involved is not particularly 
mentioned.”) 

In the erection of the houses, we made some.variations 
from the plans, namely: 

(1) Instead of building the garages on the rears of the 
lots, we found we did not have room enough, so we put 
them under the houses as built-in garages. 

(2) We made each house 2 feet narrower than the plans 
called for, as we found the lots would not stand a wider 
house. 

(3) Instead of the frame porch in the back, we built a 
brick porch. 

(4) We made an attic a little different from what the 
plans called for. 

(5) In place of the brick arched porch in front called for 
by the plans,! we put the porches up without the arches, 
after thrashing it out with McKeever & Goss, as I was 
afraid of the filled ground and that it would settle and pull 
the arches apart. 
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180 All of said changes were made priori to Oct. 21, 
1925. As well as I recollect, I consulted McKeever 

and Goss with regard to all of them. I know I took the mat¬ 
ter of the arches up with them and induced them to consent 
to omit them. Loan people all demand a set of specifica¬ 
tions, but they don’t hold you strictly to them. If you can do 
anything better than the specifications, why all! 0. K. (At 
this point, Mr. Lesh asked to have it noted oii the record 
that the drawings aforesaid came from Mr. Icing’s office, 
but that the specifications which the witness has also identi¬ 
fied are produced from the file of McKeever & Goss.) 

In taking bids from contractors whom I employed, I 
used the plans and made plain what stuff shojild be used, 
without reference to the specifications. 

I identify bid of Chamberlin Metal Weather Strip Co. 
dated Sept. 21, 1925, and which I accepted, as my signature 
thereto shows, for weatherstripping the four houses at a 
price of $440. I turned this contract over to M>. King. 

I also identify contract dated July 20, 1925 made by me 
with Dan A. Colacicco under which he was to| plaster the 
four houses for $750 per house, and point up| each house 
for an extra charge of $10 per house. 

I further identifv contract dated June 1, 1925 made bv 
me with Joseph G. Herbert under which he vlas to do all 
concrete and cement work for the four houses!for $2,4000, 
with a provision for $510 extra being charge^ if footings 
are put in 4 ft. wide. 

I further identifv contract made bv me 'with A. C. 

• * 

Ketcham July 7, 1925, under which he was toifurnish and 
install hot water heating systems for the four houses for 
$660 each. 

I further identifv contract made bv me Julv 20, 1925 with 
Samuel X. Myers under which he was to furnish tile roofs 
for the four houses at a total price of $1,975. i 

With respect to Barber & Ross, I only had a bid from 

them, and it may have been turned over to Mr^ King along 

with the other papers relating to the houses] Mr. King 

never asked for anv information from ihe other than 

* 

181 what was contained in the papers. I do j recall that I 
purchased $38.60 rough hardware from Barber & 

Ross which went into the work. 

I had a proposal from Adamson for plumbing, but am 
confident it was never signed up. I think it was for $850 
a house. 
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I did not have a contract with Pierce for the lumber, but 
I did buy some lumber from Pierce, for just a certain 
amount of material. 

After I turned such contracts as I had over to Mr. King, 
I don't know who completed the houses. T did not. I was 
notified not even to go on the job, and I didn’t go there. 
There was unpaid labor when I turned them over. I don’t 
know who paid them. I know the houses were built in ac¬ 
cordance with these plans with the modifications I have 
sketched but I do not remember when the suit was filed, 
and I couldn’t sav whether thev were substantially com- 
pleted at the time this suit was filed. 


Cross-examined: 

I identify original deed dated Oct. 22, 1925, and recorded 
on same date in Liber 5616, folio 270, Land Records, D. C., 
bv mvself and wife to Lester F. Kirchner conveving to him 
in fee simple four lots concerned in this case, Lots 30, 31, 
32, and 33 in Square west of Square 2722. Mr. Kirchner 
was a man in Mr. King’s office. One or two days after I 
signed that deed, I turned the contracts and all the papers 
that I had, with the estimates of what I figured it would 
cost to complete the houses, over to Mr. King’s manager 
Mr. Henritzy, so that he could get anything he could out of 
those contracts, to make new contracts or carry those out, 
just as he chose. My first talk about making the deed was 
with Mr. Henritzv, who suggested to me that if I would 
deed the houses over to Mr. King thev would go ahead and 
complete them. Mr. King then had some money due him 
from the houses. A few days after that talk with Mr. Hen- 
ritzy, Mr. King came to see me and suggested that if I 
would deed the houses over, thev would go ahead and finish 
them and see what they could get out of them. A day or so 
after that, I told Mr. King all right, that I didn’t 
182 expect anything out of it, that I would like to see it 
cleaned up, somebody to clean it up, anything to get 
the job cleaned up. A day or so after that, Mr. Henritzy 
brought the deed to Mr. Kirchner around to my house, and 
I executed it, and Mr. Henritzy took it with him. In the 
conversation between me and Mr. King, Mr. King opened 
up the subject and said he wanted to get the thing straight 
some way and get it finished up before winter set in. 
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“Q. What is your recollection as to the substance of what 

he said? A. I don’t recollect, only I remember! the subject 
of them, to turn it over, they didn’t like to go ahead and 
complete the property and somebody else owning it. And 
of course I would understand that they might j complete it 
and might put another trust on it, something might happen, 
could happen, and if it was deeded over to them, somebody 
in their firm, whoever they suggested, why they j would have 
it under their control to do what they pleased with. 

Q. Did he make any statement with respect tojyour rights 
in the event any profit was made out of the house ? A. Why, 
I don’t remember that. I remember telling him tjliis, if there 
was any profit to be made out of the houses, to take it, I 
did not expect a nickel out of it. I told Mr. Henritzv the 
day I deed it over to him. I said ‘I deed this pver to you 
now and I hope you make a million dollars out of it.’ I 
remember making that remark. 

Q. When Mr. Henritzv bought the deed? A.! When Mr. 
Henritzy bought the deed and it was deeded ovep to them. ’ ’ 

I have checked over the entries in mv book of Mav 29, 
1925, about which I testified yesterday afternbon. I took 
this book home with me to understand how the jyoung lady 
had made her entries, and I find that on the 29th of Mav 
she has an entry there of $2000, a credit and a charge of 
$2000. At the time I didn’t understand why she did it and 
why she was carrying a red ink balance and I ^incl the red 
ink balance is the overdrawn amount which we carried prac¬ 
tically an overdrawn all the time. We would make these 
checks out and give them to the parties to hold; them until 
we could make good at the bank before they presented them 
at the bank. As to the entry on June 12th where the young 
lady takes up the same check, that was the date jthese notes 
were turned over to Mr. Taylor, so evidently when Mr. Tay¬ 
lor gave me the check for $2,000 I must have given my check 
to hold until I found the other party could not take the notes, 
then thev were turned over to Mr. Taylor and he 
183 returned the check back to me. I recognize my signa¬ 
ture (on the back of a cancelled check dated May 28, 
1925, drawn by E. P. Taylor to the order of the [witness for 
$2,000 on the Franklin National Bank, and having perfora¬ 
tions showing payment May 29, 1925) and I repognize the 
check. I didn’t deposit it, I cashed it and brought the cash 


i 
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in and the young lady put it in the bank. I usually turned 
those checks in. (After studying the check and book.) The 
young lady must have deposited this check because she has 
got it entered in her (the account book) as deposited May 
29th. (The check bears a notation in lower left hand corner 
“First payment 10,000.00 second trust,’’ and when check 
was subsequently offered in evidence no objection was in¬ 
terposed to it or any notation on it excepting this memoran¬ 
dum as to which the witness testified he had no independent 
recollection as to whether it was or was not on the check 
when the check was received by him.) I obtained that check 
from Mr. Tavlor after 6 o’clock P. M. on Mav 28, 1925. At 
the same time I gave Mr. Taylor my own check for $2,000 to 
be held until the trust notes were turned over to him, which 
Mr. Taylor agreed to take, provided McKeever & Goss’ 
other party did not take them. If the other party had taken 
the notes, I would have uiven Mr. Tavlor the cash for his 
$2,000 which he advanced on it. The notes were then in Mc¬ 
Keever & Goss’ office readv to be delivered when it was 

•> 

found out who was going to take them, less discount. Mr. 
Taylor never cashed the $2,000 check which I gave him to 
hold, nor did I ever give back to Mr. Taylor any part of the 
$2,000 represented by Mr. Taylor’s said $2,000 check to me. 

With regard to Mr. King’s proposal to furnish the mill- 
work for $3,200, there never was anything signed by either 
Mr. King, or myself. Whatever there was turned back to 
Mr. King along with the other papers. (At this point, Mr. 
Leach announced that Air. King has nothing that fulfills the 
description of a formal proposal, we have merely a mem¬ 
oranda on Mr. King’s books.) Previous to August 25, 1926, 
Mr. King furnished no millwork except particular bills of 
millwork, for which I paid him in cash as delivered. Then, 
on Aug. 25,1925, I gave Mr. King a written order on 
184 McKeever & Goss (which I identify), reading: 

“Please pay to J. Carey King, or order, $600. per house, 
out of loan made on Lots 30 to 33 in Square West of 
Square 2722, out of trimmed out payment, when payment is 
due.’’ 

(Said written order was thereupon read in evidence from 
the file of McKeever & Goss, including a notation at the foot 
of the same, under date of . Sept. 23, 1925, signed by Mr. 
King per Henritzy, acknowledging receipt of $1,200 “on 
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account of 2 houses @ $66 each.”) When the plan was 
changed from a house 2214 feet in width to 20 feet 4% 
inches McKeever & Goss approved of the change. The 
change doesn’t show on the plans introduced in Evidence but 
would show on the plans the permits were gotten out from. 
We had to change it at the District Office. The change to 
built in garages was also taken up with McKeever & Goss 
when the loan was put on. Both of these changes were 
taken up with Mr. King. 

* 

| 

Redirect: 

Prior to August 25th I had not gotten anything from Mr. 
King on that job I had not paid for, and everything after Au¬ 
gust 25th was to be covered by this order. Whe[n Mr. King 
and I talked just before I gave him this deed,! I probably 
owed Mr. King another bill on some other job, land on this 
operation there was still $1,200 coming to him,!but he had 
the order and the money was at McKeever & Goss as soon as 
the stuff was placed—was far enough advanced for him to 
draw his money. I did not have in mind in my proposals at 
that time that Mr. King was surety on my bond to erect these 
houses; I had that in mind but I had it in mind! he was not 
compelled to finish the houses because too many changes had 
been made in the houses; it was my conclusion that he was 
not under obligation to finish them,—I had put dp buildings 
enough to know that whenever you make chaiiges in the 
houses the surety does not have to fufill his contract. Mr. 
King knew of these changes and had furnished rpaterial for 
the houses after the changes. He understood what the 
change was to be before he made a bid on the mil}work. Mr. 

King first knew that I had put a third tirust on the 
185 property very soon after it was put on th^re because 

I went over to his office and told him I wjts putting a 
blanket trust on both properties to raise money |to keep the 
operation going. In the talk between me and Mr. King it 
was not mentioned that I might put another trust on the 
property,—I don’t think it was but it could be possible that 
such a thing could be done,—I might put half a dozen more 
trusts on them. I don’t remember whether the fjact that he 
was surety on my bond was mentioned between its when w~e 
met and talked about it. I know I talked to hint about the 
proposition and told him as changes was made ih the plans 
that as far as I could see I did not think he wasj under any 


i 
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obligations to fulfill his contract to complete the houses. I 
don’t remember when that was. 1 remember it was men¬ 
tioned once when I called on him at his office. That was after 
I had given McKeever & Goss notice that I had quit. I was 
not aware of the fact that McKeever & Goss had called on 
him to complete. He did not mention it to me at that time. 
Henritzy had mentioned it to me. Henritzy said that they 
did not feel like going ahead and completing the houses un¬ 
less they had protection on them. 

When I told Mr. Henritzy that I hoped they would make 
“a million,” I was joking about so large an amount, but I 
did think monev could be made out of those houses. If the 
proposition had been handled properly, there could have 
been money made out of them. Neither Mr. King nor Mr. 
Kirchner paid anything for the deed. It was in my talk with 
Mr. King that I concluded to give the deed. My remark 
about making money out of the houses was made to Mr. 
Henritzy, not to Mr. King. 

Thereupon, the plaintiffs produced as a witness Edward 
J. Gibson (one of the plaintiffs), who testified, in substance: 

Direct examination: 

I am engaged in business as an electrical contractor, and 
was so engaged in July and August 1925. On July 13, 1925, 
at 7:30 A. ML, I commenced electrical work for Mr. Frank 
M. Johnson on the four houses herein concerned. It took 

me about two months to finish the job. I can’t give 
186 any definite date when I last did any work on the job. 

It was somewhere in the neighborhood of the middle 
of August 1925. 

Cross-examined: 

I obtained the permit for the workaround 9 o’clock A. M. 
on July 13, 1925. It is always my custom to start work on 
the same day of the permit, and before taking out the permit. 

Thereupon, without waiver but with reservation of objec¬ 
tions bv counsel for defendant Taylor to be later discussed 
and dealt with, including objection to the claims not having 
been filed within the time prescribed by the mechanics’ lien 
statute, the following mechanics’ lien claims filed in the 
Clerk’s office of the Supreme Court of the District of Co¬ 
lumbia were read in evidence: 


i 

I 

i 
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No. 8476, filed Nov. 5, 1925, by Edward J. Gibson, claim¬ 
ing $350 with interest from Ang. 15, 1925 under contract 
with Frank M. Johnson, against the interests of Frank M. 
Johnson and J. Carey King in the four lots herein con¬ 
cerned. 

No. 8489, filed Nov. 12,1925, by Edward J. Gibson, claim¬ 
ing $350 with interest from Aug. 15, 1925 under contract 
with Frank M. Johnson, against the interests of Frank M. 
Johnson and Lester F. Kirchner in the four lots herein 
concerned. 

No. 8723, filed March 20, 1926, by Edward iJ. Gibson, 
claiming $175 with interest from Aug. 15, 1925 under con¬ 
tract with Frank M. Johnson, against the interests of Frank 
M. Johnson, Lester F. Kirchner, Robert L. McKeever and 
Earl E. Goss, Trustees under second trust, and ^Villiam H. 
Spragg and Ira E. Keller, Trustees under third trust, in 
Lots 30 and 31 in Square West of Square 2722. j 

No. 8724, filed March 20, 1926, by Edward |J. Gibson, 
claiming $175 with interest from Aug. 15, 1925 under con¬ 
tract with Frank M. Johnson, against the interests of Frank 
M. Johnson, Robert L. McKeever and Earl E. Goss, Trustees 
under second trust, and William H. Spragg alnd Ira E. 
Keller, Trustees, under this trust, in Lots 32 land 33 in 
Square West of Square 2722. j 

No. 8727, filed March 23,1926, by Dan A. Colacicco, claim¬ 
ing $679.50 under contract with Frank M. Johnson, former 
owner, against the interest of F. Kirchner in the four lots 
herein concerned. 

No. 8749, filed April 12,1926, by Dan A. Colacicco, claim¬ 
ing $679.50 under contract with Frank M. Johnson, former 
owner, against the interest of Lester F. Kirchner in the four 
lots herein concerned. 

No. 8753, filed April 2, 1926, by John F. Sidell, claiming 
$800 under contract with Frank M. Johnson, against the 
interests of Frank M. Johnson in the four lots herein con¬ 
cerned. 

187 No. 8735, filed March 25, 1926, by |Toseph G. 

Herbert claiming $423.25 under contract with Frank 
M. Johnson, against the interest of Frank M. Johnson in 
the four lots herein concerned. 

| 

In connection with the last-named claim, Messrs, Millan 
& Smith appeared for Mr. Wilbur L. Gray, Trustee in 
10—4980a 
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Bankruptcy of Joseph G. Herbert, and suggested to the 
Court the bankruptcy of said Herbert, and the appointment 
of said Trustee in his stead. 

Thereupon, the plaintiffs produced as a witness John F. 
Sidell, who testified, in substance: 

Direct examination: 

I am a sheet metal contractor, and furnished the gal¬ 
vanized iron work for the four houses concerned in this 
case, under contract in writing (which I identify) made 
with Mr. Frank M. Johnson, at a price of $260 per house. 
The work was finished February 22, 1926. 

Cross-examined: 

All the work was completed August 25, 1925, with the ex¬ 
ception of some guttering, spouting and flashings, things 
like that, which were done between Feb. 16 and Feb. 22, 
1926. 

Thereupon, the plaintiffs produced as a witness William 
R. Kelly, who testified, in substance: 

Direct examination: 

I am engaged in business for myself as a first mortgage 
loan broker. I have no interest in this case. In 1925 I 
was the loan manager for McKeever & Goss. I handled 
for them the first trust loan on the four houses concerned in 
this case. Mr. Johnson asked me if I could handle some 
notes behind the first trust loan, and I attempted to do so. 
I identify as true a carbon copy of letter sent by me on May 
28,1925 to Industrial Bank, Richmond, Va. (being the same 
paper hereinbefore referred to in connection with the testi¬ 
mony of Mrs. Anna Miller). I recall writing that letter 
and also two or three others concerning the offering of those 
notes. I have not searched the files for copies of the other 
letters. They would not be filed under “Johnson” 
188 but under the names of the parties 'with whom I com¬ 
municated. I recall one man in particular to whom 
I offered the notes otherwise than by letter, I should say 
about May 28, 1925, probably subsequent thereto. I did 
not succeed in selling the notes to anyone. I really couldn’t 
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tell definitely how long after May 28, 1925 I \tfas offering 
those notes, perhaps two weeks, maybe three weeks, before 
I notified Mr. Johnson that we could not handlje the notes. 
I mean I was trying to dispose of them within 'that period 
of time, possibly, but I never had the notes alt any time. 

I had charge for McKeever & Goss of Mri Johnson’s 

° j 

drawings of money on the first trust loan concerned in this 
case. 

I recall the letter of Oct. 21, 1925 which Mr. Johnson sent 
to McKeever & Goss stating that it was impossible for him 
to proceed any further with these houses, jl identify 
original letter written by me on the same date, &s Manager 
of Loan Department of McKeever & Goss, to; Mr* King, 
which letter was thereupon read in evidence, the letter stat¬ 
ing: j 

“This is to advise you that we are compelled to call on 
you to carry out the provisions of the bond giyen by you 
to cover a loan made by this office to Mr. F. M. Johnson, 
secured on Lots 30 to 33 inclusive, Square wes1[ of Square 
2722, Washington, D. C. I 

We have received formal notice from Mr. F. M. Johnson 
advising that he is unable to continue with thi^ operation, 
and we are therefore calling upon you, as his! bondsman, 
to carry out the provisions of his contract with this office. 

Kindly acknowledge receipt. 

Thanking you for your immediate attention |to this, we 
are.” 

i 

Annexed to said original letter to Mr. King was, and is, a 
copy of Mr. Johnson’s said letter addressed to McKeever 
& Goss. I did not call upon Mr. King in any other way, at 
any other time, or in any other capacity, to complete those 
buildings, than by that letter. After that letter,! I observed 
the buildings progressing towards completion. j Mr. King 
was in charge of the building and dealt with our! office as in 
charge of it; under Mr. King’s charge these plans as 
modified were complied with. I made the final! inspection 
myself, if I remember correctly, I can’t tell you definitely, 
but I think I did. 

189 Cross-examination: 

! 

“Q. I understood you to say before recess that you make 
the final inspection of these houses upon their completion? 


i 
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A. I did, if I did, for the account of the office. 

Q. Did you do it on any one’s account or behalf? A. I 
would not say officially. 

Q. Did you do it at all, officially or unofficially ? Did you 
ever make a final inspection of these houses as completed? 
A. I do not suppose I did.” 

“Bv the Court: 

Q. What did you mean before lunch-time when you said 
you made the final inspection of the houses ? A. I probably 
had in mind inspecting the property for the parties to whom 
I had made these loans or with whom I placed them. 

Bv Mr. Sullivan: 

* 

Q. What do vou mean now bv vour statement that Mr. 
King completed the work ? A. I do not know that Mr. King 
completed that work.” 

I recall now that the receiver in this case did some work 
out there after this suit was brought. One check that I ap¬ 
proved was applicable to work that was done by the re¬ 
ceiver. . 

I have no recollection of ever receiving from Mr. King 
an acknowledgment of McKeever & Goss’ letter to Mr. 
King of Oct. 21, 1925. (At this point, in response to call 
by counsel for defendant Taylor, counsel for plaintiffs 
stated that they have nothing showing any written acknowl¬ 
edgment by Mr. King of the said letter.) 

When I stated that I never had the second trust notes, I 
meant that they were never in my personal custody. I do 
not know whether they were in the office of McKeever & 
Goss or not. 

Thereupon, statements and vouchers were put in evi¬ 
dence, from the file of McKeever & Goss, showing their 
disposition of the $38,000 first trust loan as follows: 


3% Commission on Loan . . .. $1,140 

Notary fees, 1st trust . 2 

Notary fees, 2nd trust. 3 

Recording both Trusts . 5.95 

Preparing papers . 25 

Fire insurance . 152 








I 
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Title charges, R. E. & Col. Title Ins. Co.j 

1st installment on building loan, 1st half, to | 

Frank M. Johnson, June 13, 1925. j 

2nd half of 1st installment, June 16, 1925, to; 

Frank M. Johnson .I 

1st payment on 2nd installment, June 27, 1925 to 

Frank M. Johnson .| 

Balance of 2nd installment, June 30, 1925, to ] 

Frank M. Johnson .j 

190 July 11, 1925, to Frank M. Johnson. 

July 18, 1925, to Frank M. Johnson.j 

July 21, 1925, to Frank M. Johnson.| 

Aug. 14, 1925, to Frank M. Johnson.j 

Aug. 24, 1925, to Frank M. Johnson.j 

Sept. 1, 1925, to Frank M. Johnson . j 

Sept. 18,1925, to Frank M. Johnson.j 

Sept. 18,1925, to J. Carey King. j 

Oct. 5, 1925, to Frank M. Johnson .j 

Nov. 28, 1925, semi-annual interest .! 

May 28, 1926, semi-annual interest .j 

Julv 17, 1926, to C. Clinton James, Receiver in j 

Equity No. 45407, Supreme Court, D. C. 

Oct. 26, 1926, to C. Clinton James, Receiver as ! 
aforesaid .•. 
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49.60 



2,500 

1,375 

4.125 
3,750 
5,000 
2,250 

1.125 
2,250 
1,125 
1,300 
1,200 

500 

1,330 

1,330 


2,500 


3,462.45 


$38,000.00 


Thereupon, the plaintiffs, produced as a witness, J. Carey 
King, (one of the plaintiffs), who testified, in substance: 

Direct examination: 

I am engaged in business as a dealer in sash and doors 
and interior trim. 

I became surety on the bond concerned in this case at 
the request of the defendant Johnson. Mr. Johnson told 
me all about the first trust, and also that he had executed 
a second trust, that the beneficiary was a clerk in ^IcKeever 
& Goss’ office, and that its purpose was to realize money 
for the completion of the building operation. I gsked him 
if there had been any consideration passed at j the time, 
and he said no. I also asked him if he had negotiated the 
sale of the notes, and he said positively no, and I made the 
remark to him at the time that the trust given rwas of no 
account. This conversation occurred on June 11, 1925, at 
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the time I executed the bond. I considered the amount of 
the first trust close to the amount required to complete the 
houses. I then had the plans of the building operation in 
my possession. 

I knew about, and made no objection to, the changes that 
were made from the plans, because I thought they were to 
the advantage of the property. 

I recall the receipt of the letter from McKeever and Goss 
calling on me to complete the houses. I immediately pro¬ 
ceeded to complete the houses, and did not question my 
obligation to do so. There may have been a few days elaps¬ 
ing until I could get hold of the ends of the construction 
where Johnson had broken off, where the construc- 
191 tion had been broken, I had to get in line with what 
he had done and what it was proposed to do so as 
to continue these contracts to complete the work. 

Defendant Kirchner is a clerk in mv office. I had him 
take the deed for the purpose of protecting this property 
and the property rights. I insisted that Mr. Johnson give 
me a deed for the property if I were going to complete the 
houses according to the bond. I told Mr. Johnson it was 
necessary to protect from any further complications or any 
further deeds of trust or other deeds that he might give. 
I do not know whether I told him why I wanted the deed 
taken in Mr. Kirchner’s name rather than my own. I first 
learned of the third trust concerned in this case shortly 
prior to McKeever & Goss’ notification to me to complete 
the houses. I think my counsel Mr. Birney suggested to 
me the use of another person other than myself as grantee 
in the deed. 

My only contract with Mr. Joseph G. Herbert is set forth 
in letter by me to him of Nov. 5, 1925, carbon copy of which 
is produced, reading: 

“ With reference to our conversation of yesterday regard¬ 
ing the completion of four houses on Montague Street, 
west of 16th Street, N. W. I wish to say that it is my 
intention, with the support of sub-contractors for materials 
and labor on this job, to complete the houses and place 
them on the market at the earliest possible moment. The 
proceeds from sale of this property, after deducting costs 
incidental to completion, to be divided among those sub¬ 
contractors who have legitimate claims against the property 
on contracts let by Mr. F. M. Johnson. 
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I agree to advance to you cash for all materials and labor 
you might use in finishing up all grading and concrete work 
necessary to complete your work, charging such payments 
against contracts you have for grading and concreting. I 
ask you, however, to file with me your bills for material 
and labor furnished on the job. 

Hoping the above is satisfactory to you and ib conformity 
with advices from your counsel, I remain.” 

I produce letter of Nov. 30, 1925 received by me from 
Chamberlin Metal Weather Strip Co., and the same was 
read in evidence, the letter stating: 

i 

“As per your instructions, we are enclosing herewith, 
statement showing proportionate cost of the j Chamberlin 
Installation completed on two (2) of the fouf (4) houses 
started by F. M. Johnson at Montague St. between 16th 
and 17th. The amount is One Hundred; and Ninety 
192 Dollars ($190.00). This includes all windows in the 
houses (1st and 2nd floors). The doors were not 
equipped because they were not ready at that time. We 
will complete the installation on the 4 houses j after which 
we will send you a bill for the balance of the contract; 

namely, Two Hundred and Fifty Dollars ($250100). ’ ’ 

| 

I identify and produce the correspondence j constituting 
my contract with A. C. Ketcham, which correspondence 
was thereupon read in evidence, consisting of letter of 
Oct. 31, 1925 from Mr. Ketcham to me, as follows: 

“The original price as quoted Mr. Johnson for the in¬ 
stallation of the hot water heating plants at 16th & Mon¬ 
tague Sts. was $660.00 each. This price doesj not include 
bronzing or painting of radiators or boiler and pipe eover- 
ing. . | 

Mr. Johnson later ordered a radiator for ehch attic the 
cost of each will be $45.00. This makes the total amount 
of the contract for the four houses $2820.00. 

I estimate that the amount of work that has been installed 
to date to be $150.00 per house or a total of $600.00. I be¬ 
lieve that I am entitled to 80% of this amouiit and would 
appreciate a check for that amount this week.’ 

I intend to have one of the boilers and workmen on the 
job Wednesday morning and will endeavor to have heat on 
one of the houses before the end of the week”; 


| 

j 
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and letter of Nov. 1,1925 by me to Mr. Ketcham, as follows: 

“ Please be informed that your lack of attention and slow¬ 
ness in getting your heat pipes run and radiators placed 
on the houses on Montague Street, N. W. is costing me 
money and that your delay in finishing up the contract is 
holding up other sub-contractors. 

You will please, without further delay, enter on the job 
and complete your entire contract. Pipes should be so run 
on the ceiling of the garages so that the plasterer can enter 
and plaster the ceilings in a satisfactory manner. 

The intention, on this operation, is to complete it as 
quickly as possible and delay on the part of any sub-con¬ 
tractor is bound to increase the carrying costs on the prop¬ 
erty, withholds placing the property on a favorable market, 
and adds to the length of time that some sub-contractors 
must carry balances for work performed prior to October 
15th. 

I trust you will see the necessity of hastening the com¬ 
pletion of your part of the work.” 

I identify and produce letter of 0<3t. 27, 1925 constituting 
my contract with Mr. Samuel N. Myers, which was there¬ 
upon read in evidence, the letter stating: 

193 “This will acknowledge and constitute an accept¬ 
ance of your bid dated July 9, 1925, addressed to F. 
M. Johnson, this city, covering the tiling of four houses 
on Montague St., N. W.—two to be done in Imperial Closed 
Shingle, Red Tile for $925.00 and two houses using Closed 
Shingle 60% mixed Red, 25% Fireflashed and 15% Light 
Sage Brown for $1050.00. Use of scaffold about two feet 
below eave same to be put in place by me.” 

(Asked to explain the fact that Mr. Myers’ bid had been 
proven to have been accepted by Mr. Johnson and pur¬ 
ported to have been accepted again by the letter just quoted, 
the witness stated that Mr. Myers had done practically noth¬ 
ing before the witness took hold of the property; he had 
put a little sheathing and building paper on the roof to 
protect it and that is practically all; no tiling had been 
done, the roofing paper had to be placed. Mr. Myers’ con¬ 
tract had originally been accepted by Mr. Johnson but he 
refused to continue unless he had some guaranty for his 
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pay; he wanted to know who was going to pay him and that 
was the occasion for this letter.) 

I identify and produce carbon copy of letter of Nov. 6, 
1925 by me to Mr. D. A. Colacicco constituting my contract 
with him, which letter was thereupon read in evidence, the 
letter stating: 

“After many and repeated requests for you l^o communi¬ 
cated with this office and for you to proceed wit[h the point¬ 
ing up of four houses on Montague Street, directly west 
of 16th Street, N. W. this office finds it necessary, in order 
to proceed with the rapid completion of these houses, to 
ask that you have someone on the job to complete the 
plastering contract by Monday morning, November the 8th. 
If you fail to perform this work by the time j specified it 
will be necessary for me to have someone ent^r and com¬ 
plete the job owing to the fact that you have abandoned 
the work. Pointing up is about all that is necessary to 
complete the work. 

Will you please submit to this office the estimate which 
you promised covering sheetrock on the ceiling of the 
garages & stuccoing walls of rear porches afid sides of 
mansards. 

For payment of the work mentioned aboven-I will pay 
for it as soon as it is performed so that you majf feel secure 
on this point I would advise that I am perfectly willing to 
enter into a contract to cover its performance. That is— 
all work performed on the job since October 22, 1925.” 

i 

I also identify and produce bid dated Nov.|2, 1925 re¬ 
ceived by me from E. E. Adamson, for the completion of 
the plumbing work on the four houses for $2271, vrhich 
was accepted by me and we acted und4r, although 
194 no written acceptance is endorsed on the; bid. I also 
identify and produce a pencil sheet on yellow paper 
used to arrive at said figure of $2271, the figuring being as 
follows: 


Original estimate to Johnson for plumbing work 
Extra storage systems $170 each.j. 


. . $3,350 
680 


Less payments by Johnson. 


.i. 


$4,030 
.. 1,759 


$2,271 
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“Q. As to the completion of these houses, what remained 
to be done to complete these houses in accordance with the 
blue prints and plans when the matter was put in litiga¬ 
tion? A. There was some window shades to be furnished 
and some lighting* fixtures, and a small amount of grading 

on the rear allev. 

* 

Q. Is the grading shown upon the blueprints? A. No. 

Q. I asked you, sir, what remained to be done to com¬ 
plete these houses in accordance with the blueprints? A. 
There was nothing on there that shows the grade on the 
alley; there is nothing in the blueprints to show the grading 
in the allev. 

Q. Is there anything in the blueprints to show the shades 
or fixtures? A. No. 

Q. Of the kind you have referred to? A. No. 

Q. Was there anything shown by the blueprints which 
had not been done when the litigation started? A. Noth¬ 
ing whatever. 

Q. Had the specifications ever been turned over to you? 
A. They had not. 

Q. Could you identify these specifications which have 
been here in Court, as the specifications under which those 
houses were built? A. I had seen them. 

Q. Were thev consulted bv vou in the course of the com- 
pleting of the houses? A. No. The construction had been 
so far advanced that I simply continued what was being 
done. 

Q. Did you ever had a copy of those specifications? A. 
Never a copy in my hands. 

Q. Did McKeever & Goss ever call upon you to do any¬ 
thing relying upon the specifications? A. Nothing what¬ 
ever; not in the specifications.” 

“Q. Did they call on you to do anything relying upon the 
blueprints, the plans? A. Yes. The plans show on the 
front porches a brick arch between the piers, between the 
columns, that had not been done by Mr. Johnson, and 
McKeever & Goss had called on me to do that work, and I 
told them it would be necessary to tear the columns down 
at quite a cost, and at their suggestion I put in a wooden 
arch instead of a brick, which they accepted. 

Q. From the time that Mr. Johnson wrote his letter 
abandoning the work to the time the litigation was started, 
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with the exception of one or two of Mr. Johnson’s subcon¬ 
tractors who overlapped in that period, who j completed 
those houses? A. I did.” 

i 

i 

195 The reason I paid the claims of the laborers re¬ 
ferred to in paragraph 24 of the stipulation is that 
I could not get other carpenters to go to work until those 
claims were paid. 

The reason I carried Mr. Herbert for his wofk done be¬ 
fore Johnson’s abandonment was in order to keep the work 
going. Mr. Herbert had not really earned previously as 
much as the amount he claimed, and that I paid him, cover¬ 
ing such prior period. (At this point, King’s counsel 
stated: “I will confess to counsel that this Situation is 
somewhat inconsistent with the stipulation, but jl want the 
fact to appear, and if it is objectionable because incon¬ 
sistent with the stipulation, it will have to be.V Counsel 
for defendant Taylor responded: “I, of course, stand on 
the stipulation. I do not acquiesce in anything coming in 
to change the situation we have solemnly agreed to.”) 

When I talked with Mr. Johnson about deeding the prop¬ 
erty, I told him it was to protect all lien rights. I had told 
him that I had no faith in either the second or thircj trust. 
I did not inquire of him whether there were more trusts. 
In taking the deed, I was acting under ‘‘ advice from my 
attorney,” I mean the deed to Mr. Kirchner. So far as I 
know, Mr. Kirchner did not deal with Mr. Johjnson in re¬ 
lation to the matter. 

i 

l 

Cross-examined: 

j 

My attorney, Mr. Birney, had charge of the matter of the 
deed from Mr. Johnson to Mr. Kirchner. Mr. Henritzy 
was then the Secretary of my business, and if he acted in 
that deed matter it must have been at Mr. Birhev’s direc¬ 
tion. 

Mr. Kirchner’s relation to my business was that of a 
clerk in my office, you might say a general manager for my 
affairs, and afterwards vice-president of the corporation. 

The arrangements about that deed matter were talked 
over first by me direct with Mr. Birney. After that Mr. 
Henritzy acted as a messenger between us. No arrange¬ 
ments were made for any written declaration of trust be- 
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ing given to Mr. Johnson. The amount of liens and the 

trusts held by Mr. Taylor wiped out more than any equity 

Mr. Johnson mav have had. 

* 

196 In my opinion the maximum price that each of the 
houses could be expected to bring in the latter part 

of 1925 was $19,000 net. I think the asking price at that 
time was about $21,500 or $22,000. 

My best recollection is that I got the information about 
the third trust from the Title Company. We have arrange¬ 
ments with the Title Company by which we get the infor¬ 
mation from time to time. I think the information was 
gotten in looking up Mr. Johnson's financial condition, be¬ 
cause he was in difficulties at the time. One minute—to 
complete the answer, I do remember that Mr. Johnson told 
me of this trust in connection with the sale or a trade of 
some houses he had on 16th Street for some 16th St. vacant 
lots, being a transaction which preceded the deed to Mr. 
Kirchner. When Mr. Johnson came to me to sign this 
bond for the completion of the houses, I asked him ques¬ 
tions and he answered them informing me that he had 
given McKeever & Goss a first or building loan, and that 
he had signed and executed a second trust to a clerk in 
McKeever & Goss' office for which no consideration what¬ 
ever had passed. That was on June 11th and before I 
signed the bond. I knew the $10,000 second trust existed. 
Mr. Johnson at the time told me that the purpose of that 
$10,000 second trust was that he might later use it if he 
needed money. I knew that he could not get any money 
under the first trust until the house was completed up to 
the first floor joists. I told Mr. Johnson at that time that 
I didn’t have anv faith in the $10,000 trust and told him 
so again Later, because a deed of trust is a paper given to 
secure a promissory note, that the note itself was no good 
because of the fact of no consideration, therefore the deed 
of trust securing the payment of that note was of no con¬ 
sequence. In substance, that is what I told him. When 
the deed was taken to Mr. Kirchner it was with my under¬ 
standing that it was subject to mechanics liens already 
accrued and to be accrued,—mechanics liens that would be 
filed for the completion of the houses, that is, including such 
mechanics liens as might thereafter accrue for work 

197 done under my contract as bondsman to complete 
them. I understood the property was subject to a 
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first trust of $38,000 aiul I understood that property was 
subject to all trusts. This proposition of mine to complete 
the property was for the protection of the Honors first. 
After the lienors’ claims had been satisfied as a prior lien 
then I had no further interest in Mr. Taylor’s trusts what¬ 
ever, and of course Mr. Kirchncr holding thils property 
practically as trustee would have no interest jin it. Mr. 
Taylor could have sold the property under thib trust but 
primarily this deed was given to Mr. Kirchner as a trustee 
to protect first the lienors. (Asked to explain why no 
writing was given to Mr. Johnson declaring his reserved 
rights in the property) There was no paper of pny kind. I 
suppose this was because I didn’t think it was necessary. 
(Asked with respect to the claims of laborers j amounting 
to $610.50 covered in paragraph 24 of the stipulation, why 
those lien claims were entered satisfied instead of being 
assigned to the witness or to Mr. Kirchner) I suppose that 
was a legal slip. A check was given for payment of the 
claims. Under my instructions and request Garnett, an¬ 
other laborer, was paid $28.00 due him, and I pannot state 
why he was paid instead of an assignment of his claim 
being taken. j 

The specifications were given to me verbally b^ Mr. John¬ 
son when I signed the bond, and I took his word for it. I 
did not read the specifications, nor have them;in my pos¬ 
session. I knew the house that he was building I and I knew 
the specifications he usually used and this was the same 
specifications he had used before. Mr. Johnson told me, 
in his explanation, that it was the intention to put in a 
Ballard oil heater and also an electric refrigerator in each 
house. I never put in the electric refrigerators, but did 
put in a Ballard oil heater in one house, the sample house. 
There were a lot of things in the way of fixtures, and so 
forth, that were also not furnished by me, being kept out 
for fear of theft. One oil heater was put in first in 
198 order to keep a sample house warm. Before heaters 
and the fixtures referred to were put ijn the other 
houses this suit inte’rferred and the work was;stopped. I 
filed the suit but you (Mr. Sullivan) had practically en¬ 
tered suit by advertising the property for sale; for default 
on the second trust and we had to ask for an injunction to 
stop it and after that complication I did nojt put more 
money in with the prospect of not getting it bagk. 

i 

i 

! 

I 

I 
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“Q. You admit, then, that you never did complete any 
one of the houses? A. Except for minor details, the 
houses, according to the written specifications, are abso¬ 
lutely complete. 

Q. When did you complete the houses in accordance with 
the specifications? A. February 26, 1926. 

Q. Were they all completed at once? A. Some of them 
had been completed before. 

Q. When was the first one completed? A. I could not 
answer. 

Q. Why can you not give us your best recollection on 
that? A. Well, I can say this, that the house in which the 
Ballard oil heater was placed was completed in the neigh¬ 
borhood of two months before the final one; it was at least 
two months before the final one was completed. We put 
the oil burner in there, heated the house, finished the inside 
painting and decorating, and then took up another house. 

Q. According to your viewpoint, that house was com¬ 
pleted without the Ballard oil heater, was it not? A. As 
far as the specifications are concerned; as far as the written 
specifications that I have seen later. 

Q. You did not read those written specifications until 
•when, the first time? A. I cannot answer that. 

Q. You have no recollection at all? A. I could not fix 
the date. 

Q. As to whether it was before or after February, 1926? 
A. I could not fix the date. 

Q. WTiether it was before or after this suit was filed? 
A. I could not fix the date. 

Q. You put shades in one house, didn’t you? A. Yes. 

Q. And not in the others? A. No. 

Q. That is correct, that you did not put it in the others? 
A. I did not. 

Q. Still you regard the others as complete? A. Prac¬ 
tically complete. 

Q. So the shades were not regarded by you as any part 
of the completion? A. A small item. 

Q. The question is, they were not regarded by you as any 
part of the completion? A. According to the verbal speci¬ 
fications of Mr. Johnson, they were necessary, but we never 
put thg shades in until the houses were practically sold, ex¬ 
cept in a sample house, because customers want them 
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changed. The same way with the electric lighting* fixtures; 
we put them in a sample house to show the gride of fix¬ 
tures to go in and the purchaser may select other shades, 
other fixtures at the same valuation, and they have that 
option. 

199 Q. But the lighting fixtures are a part of the com¬ 
pletion? A. Surely, and the contract was made for 
all of that, which would have gone ahead except for these 
proceedings. Contracts were made for it all, which the 
receiver finally carried out (in the course of thesq proceed¬ 
ings). ” i 

I produce and identify contract of Oct. 29, 192p made by 
me with Ballard Oil Equipment Co., Inc. for installing a 
Ballard oil burning system in one of the houses, the one on 
Lot 33, at a price of $585. I made a contract foit installing 
one of them in each of the four houses, but I cannpt find and 
produce any written contract on the subject othqr than the 
one just produced. 

The set of blueprint plans which have been! produced 
from my office were left with me prior to June 5; 1925. 

The Mr. Henritzy, who has been referred to in j these pro¬ 
ceedings, is Mr. George J. Henritzy, who was simply book¬ 
keeper and secretary, and had no charge of thej plans for 
the construction of the four houses herein concerned. 

There was no written reply made, to my knowledge, to 
McKeever & Goss’ letter to me of Oct. 21, 1925, ^liich is in 
evidence, but I did have verbal conferences with repre¬ 
sentatives of McKeever & Goss’ office on that subject. The 
rough work of the heating systems had been dote and the 
plants installed and enclosed before October 22, 1925, but 
the heaters themselves were put in later. 

The Ballard heater was in use in the sample house during 
part of December 1925, and during January and February 
1926, being used to keep the house warm while it; was being 
painted and decorated and afterwards opened las a show 
house. My recollection is, though, that there | was some 
outside work that had to be done after that. 

All the houses had been completed prior to Feb. 26, 1926, 
with the exception of putting in the electric fixtures and 
such things as the purchaser might select. 

i 

j 

j 

l 

I 
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Over the objection and exception of counsel for defend¬ 
ant Taylor, duly noted, that it is not competent for the wit¬ 
ness to testify to the mere state of his mind or purpose or 
intent in the taking of the deed from Mr. Johnson to 
200 Mr. Kirchner, the Court permitted the witness King 
to testify, and he did so testify, that his intention 
in requesting Mr. Johnson to make a deed to Kirchner was 
primarily to protect all mechanics’ and materials’ lienors 
on the property, including King’s own claimed liens, and to 
prevent any complication of Mr. Johnson putting on any 
additional trusts. 

Thereupon, the plaintiffs produced as a witness Edward 

E. Adamson, who testified, in substance: 

I identify as in my own handwriting the pencil figuring 
on the yellow sheet produced by Mr. King. At the time 
Mr. King took over the houses, I copied this off of an esti¬ 
mate I had given Mr. Johnson, and the balance was the 
figure used in computing my contract with Mr. King. 

Thereupon, the plaintiffs produced as a witness Lester 

F. Kirchner, who testified, in substance: 

Direct examination: 

In connection with the deed from Mr. Johnson to myself 
concerned in this case, I took my instructions from Mr. 
King. (Asked whether at any time prior to filing his an¬ 
swer in this case he had declared or said for what pur¬ 
pose he held title.) How I held the title vras discussed at 
round-table between Mr. King, Mr. Birney and myself, and 
I told them I held the title for the benefit of all liens on the 
property, and on foreclosure if there was anything left it 
was Mr. Johnson’s. I did not pay Mr. Johnson anything 
for that title directly or indirectly. Mr. King had in¬ 
structed me what he wanted, that is, that it was to be held 
for all persons who had lien rights on the property. I do 
not recall at this time anyone other than Mr. King and 
Mr. Birney to whom I said anything as to for whom I held 
that title. 

I was familiar with the progress of the work on the four 
houses herein concerned at the time Mr. King’s last work 
was done on them, shortly before the filing of this suit. 


! 
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The houses were completed with the exception of shades 
and electric fixtures in three, a little bit of grading, and 
possibly the front sidewalk. I remember thatjthe electric 
company had a pole right in the middle |of the side- 
201 walk and we could not put it down until thev moved 
it. i 

I produce from the records of Mr. King the only papers 
I have ever seen purporting to state the street j numbers of 
the four houses concerned in this case, said papers being 
(1) notice dated Jan. 21,1926 by the Inspector of Buildings, 
D. C. to Carey J. King, to change 1600-08 Montague St., 
N. W. to 1626-28-30-32 Montague St. N. W. * 4 within sixty 
(60) days from date,” and (2) notice dated March 23, 192*6 
by the Inspector of buildings, D. C. to F. M. Johnson that 
1600 Montague St. had been assigned to Lot 2^ in Square 
West of Square 2722, and 1602-4-8 Montague St. were as¬ 
signed to Lots 23, 22 and 21, respectively, in said Square. 

Cross-examined: 

The south side of Montague St., N. W. was the even num¬ 
bered side, and, at the time this suit was brought, the only 
four semi-detached houses on the south side \Vest of 16th 
Street were the four houses concerned in this cgse. 

i 

Thereupon, the plaintiffs produced as a witness Arthur 
C. Storke, who testified, in substance: 

I am a clerk in the Building Inspector’s Office, D. C., act¬ 
ing as house number man. 

I identify my signature on the two noticed dated, re¬ 
spectively, Jan. 21 and March 23, 1926 (already produced 
by Mr. Kirchner). I have with me the original records 
of the Building Inspector’s Office, showing that on June 
2, 1925 permit #11023 was issued to F. M. Johnson for 
five houses, 1600, 1602, 1604, 1606, and 1608 Montague St. 
The notice of Jan. 21, 1926 was given pursuant! to an order 
for change as stated in the notice. The notice of March 23, 
1926, was given out to some one that came info the office 
inquiring for information to find out what were!the original 
numbers assigned to those houses, it was given out March 
23, 1926, and the assignment of numbers there! referred to 
was the original assignment of June 2, 1925. The lots 21, 

11—4980a 
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22, 23 aiul 24, referred to in that notice, were the original 
lots, which had been later subdivided and become 
202 Lots 29, 30 31, 32 and 33, lot 29 not being built on 
and the houses were built on lots 30 to 33. 

Thereupon, the plaintiffs re-called Frank M. Johnson, 
who testified, in substance: 

When I ceased the erection of the four houses herein con¬ 
cerned, the moneys which I had put into their erection 
totaled $24,500; at the time I ceased working I told Mr. 
King how much I had spent, and the amount it would take 
to finish the job under the contract. 

Thereupon, without waiver but with reservation of objec¬ 
tions, as heretofore, by counsel for defendant Taylor, the 
following further mechanics’ lien claims filed in the Clerk’s 
Office of the Supreme Court of the District of Columbia 
were read in evidence: 

Xo. 8725, filed March 22, 1926, by J. Carey King, claim¬ 
ing $12,969.90 with interest from March 13, 1925, against 
Lots 30 and 31, and claiming $13,554.89 with interest from 
March 13, 1925, against Lots 32 and 33, in Square W. of 
Square 2722; the claims being stated to be under and by 
virtue of a contract with Frank M. Johnson and Robert 
L. McKeever and Earl E. Goss as trustees under the first 
trust upon said lots, and to be asserted against the fee sim¬ 
ple title as it existed in Frank M. Johnson at the commence¬ 
ment of the work May 29,1925, subject to $38,000 first trust, 
which latter is expressly excepted from the claim, the 
claim being specially asserted against the trustees under 
the second and third trusts. 

Xo. 8733, filed March 24, 1926, by Chamberlin Metal 
Weather Strip Co., claiming $190 with interest from Dec. 
31, 1925, under contract with Frank M. Johnson, against 
the interest of Frank M. Johnson in the four lots herein 
concerned. 

Xo. 8759, filed Apr. 7,1926, by Philip Smith claiming $700 
with interest from March 13, 1925, under contract with 
Frank M. Johnson and trustees under $38,000 first trust, 
against the interests of Frank M. Johnson, Lester F. Kirch - 
ner, Robert L. McKeever and Earl E. Goss as trustees un¬ 
der second deed of trust, and William H. Spragg and Ira E. 
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Keller as trustees under third deed of trust, upon, in and 
concerning the four lots herein concerned. 

No. 8822, filed May 19, 1926, by A. C. Ketchapa, claiming 
$600 with interest from March 13, 1925, under contract with 
Frank M. Johnson and Robert L. McKeever ahd Earl E. 
Goss trustees under the first trust, against the! fee simple 
title in the four lots herein concerned as it existed in Frank 
M. Johnson at the commencement of the work May 29, 
1925, subject to $38,000 first trust, which latter is expressly 
excepted from the claim, the claim being specially asserted 
against the trustees under the second and third 
trusts. 

203 No. 8827, filed May 21, 1926, by Samuel N. Myers, 
claiming $515 with interest from March 13, 1925, 
under contract with Frank M. Johnson and the trustees 
under $38,000 first trust, against the interests of Frank M. 
Johnson, Lester F. Kirchner, Robert L. McKeever and 
Earl E. Goss as trustees under the second deed of trust, and 
William H. Spragg and Ira E. Keller as trustees under 
the third deed of trust, upon, in and concerning the four 
lots herein concerned. 

Thereupon, the plaintiffs called for the production of, 
and put in evidence, the original third trust hote herein 
concerned, for $25,000 dated July 10, 1925, payable on or 
before one year from date, to the order of JeaniH. Fother- 
ingham, wdth interest at 7% per annum, payable semi-an¬ 
nually, made by Frank M. Johnson, and endorsed by said 
payee in blank. On the margin of the note Appears the 
following: 


4 ‘Secured by Deed of trust on: 

Lots 48-55 incl. in Sq. 5573—Subject to 1st Tr. of 

$34,000.00 and 2d Tr. of.j 

Lots 30-33 incl. in Sq. W. of Sq. 2722—Subject to 

1st Tr. of $38,000.00 and 2d. Tr. of.j 

Lots 1-12 incl. in Sq. W. of Sq. 2723, Lot 20 in SqL 
W. of Sq. 2722, and Parcels 87/298 and 
87/299—Subject to 1st Tr. of $76,000.00 and 

2d Tr. of.I 

W. H. Spragg, Ira E. Keller, Trustees.’’ 


$4,800.00 
* 

10,000.00 


27,000.00 


The following notations appear on the back of said note: 


Mch. 8/26.—The holder of this note, E. P. Taylor hereby 
consents and requests the release, this date, by the Trustees 
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of the following properties from that covered by the trust: 

Lot 20 in Sq. West of Square 2722 in Chas. C. Glover 
and others’ subdivision of part of a tract of land called 
Peter’s Mill Seat as per plat recorded in Liber 63, folio 
41, Surveyor’s Records, D. C. 

Also lots 22 to 36 both inclusive in Sq. West of Sq. 2723, 
and lots 1 to 10, both inclusive, in Sq. West of Sq. 2724 
in Elisha P. Taylor’s subdivision as recorded in Liber 83, 
folio 24 of the Surveyor’s Records, D. C. E. P. Taylor. 
By Geo. E. Sullivan, his attorney. Release executed as 
above. Mch. 8/26.” 

“March 31, ’26.—The holder of this note E. P. Taylor 
hereby consents and requests the release this date by the 
Trustees of the following property from that covered by 
the trust, Lot 54 in Sq. 5573 as per plat recorded in Sur¬ 
veyor’s Office, D. C. E. P. Taylor.” 

“April 30th, 1926.—The holder of this note E. P. Taylor 
hereby consents and rquests the release this date by the 
Trustees of the following properties from that covered by 
the trust, Lots 48 and 50 in Sq. 5573 as per plat recorded in 
the Surveyor’s Office, D. C. E. P. Taylor.” 

204 “June 7,1926.—The holder of this note E. P. Tay¬ 
lor hereby consents and requests the release this date 
by the Trustees of the following property from that covered 
by the trust, Lot 49 in Squ. 5573 as per plat recorded in 
Surveyor’s Office, D. C. E. P. Taylor.” 

“Aug. 20, ’26.—The holder of this note E. P. Taylor 
hereby consents and requests the release this date by the 
Trustees of the following property from that covered by 
the trust. Lots 51 and 53 Sq. 5573 as per plat recorded in 
Surveyor’s Office, D. C. E. P. Taylor.” 

“As owner of this note, I hereby release from effect of 
this note parcels 87/298 and 87/299. E. P. Taylor.” 

“Oct. 14, ’26.—As owner and holder of this note, I hereby 
release from effect of this note parcels or lots #52 and 
55, Square #5573. E. P. Taylor.” 

Thereupon, the plaintiffs called for the production of, 
and put in evidence, the original deed of trust securing the 
said note, same being recorded July 13, 1925 at 2:33 o’clock 
P. M. in the Land Records D. C., same being made by 
Frank M. Johnson and wife, and naming W. H. Spragg 
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and Ira E. Keller as Trustees, and including an express 
provision in it to secure— 

“all costs and expenses incurred in respect thereto, includ¬ 
ing reasonable counsel fees incurred or paid by the said 
parties of the second part or substituted trustee, or by any 
person hereby secured, on account of any litigation at law 
or in equity which may arise in respect to this! trust or the 
property hereinafter mentioned.’’ 

| 

The property described in it is the same listed; on the mar¬ 
gin of the note as aforesaid. The instrument is in the 
usual form, with the addition of special provisions that any 
one of Lots 48 to 55 ind. in Square 5573 “will be released” 
upon the payment of $1,500, also that any onj? of Lots 30 
to 33 incl. in Square W. of Square 2722 “are to ^e released” 
upon payment of $3,000, and further that any portion of 
the other properties embraced are “to be released” upon 
payment of $.10 per square foot. 

It was thereupon stipulated and agreed that Lot 20 in 
Square W. of Square 2722 contains 9323 square feet. 

Plaintiffs thereupon put in evidence a blueprint of a 
recorded subdivision by defendant Tavlor asi owner and 

« / * j 

assented to by Spragg and Keller, trustees, and recorded 
March 3, 1926, which shows the area of lots l|to 12, inclu¬ 
sive, in Square West of Square 2723 to have been 70,210.07 
square feet and that said lots were thereby sub- 
205 divided into lots 22 to 36, inclusive, of the same 
area, and the area of parcels 87/298 apd 87/299 in 
Square W. of Square 2724 to have been 72,60Q square feet 
and that said parcel 87/298 was partially subdivided and 
new parcels and lots thereby created therefrom including 
lots 1 to 10, inclusive, in said Square West of jSquare 2724 
of the area 35,564.70 square feet. 

l 

j 

Plaintiffs thereupon further put in evidence certified 
copy of deed dated Sept. 30, 1925, and recorded Oct. 2, 
1925, in the Land Records D. C. from Frank |M. Johnson 
and wife to Elisha P. Taylor conveying to j him in fee 
simple, subject to trusts of record, the real estate de¬ 
scribed in the aforesaid third deed of trust, excepting 
Lots 30-33 incl. in Square West of Square 2722, and also 
expressly excepting from said parcels 87/298j and 87/299 
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a lot sixtv-four feet wide bv one hundred sixteen feet 

* t 

deep containing 7,424 square feet. (See deed Johnson to 
Taylor.) 

It was thereupon stipulated and agreed that formal re¬ 
leases to defendant Taylor were made and recorded in ac¬ 
cordance with the notations on the back of the third trust 
note for $25,000 which notations are hereinabove set out. 

There were offered and received in evidence the record 
copies from the office of the Recorder of Deeds of the re¬ 
lease from the operation of said deed of trust on Lot 52, 
Square 5573, recorded Nov. 5, 1926, containing with re¬ 
spect to said lot the following recital: 

“Fullv released and discharged from the effect and 
operation of said deed of trust in so far as same affects 
lot 52, the debt secured thereby having been reduced and 
the notes representing said indebtedness having been ex¬ 
hibited to us showing the release of said lot from the 
operation of the above mentioned trust.’’ 

Said release having been signed in the margin by defend¬ 
ant Taylor as holder of the note as well as executed by 
Spragg and Keller, trustees; also of the releases from 
said trust of lots 55, 49, 51 and 53 in Square 5573 with 
identical recitals; dated November 9, 1926, June 22, 1926, 
September 7, 1926 and September 7, 1926, respectively. 

Thereupon Dion S. Biraey, of counsel for the plaintiffs, 
the Mr. Birney mentioned in the testimony of plaintiff 
King and witness Kirchner, was produced as a 
206 witness on behalf of the plaintiff and tendered for 
cross examination “as though he had been exam¬ 
ined on any subject concerning this case,” and counsel 
for defendant stated that there being no direct examina¬ 
tion there is no cross examination. 

II. 

Evidence in Defense. 

\ 

Thereupon, Cuvier A. Metzler -was produced as a wit¬ 
ness on behalf of defendant Taylor, and testified, in sub¬ 
stance : 
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Direct examination: 

I am engaged in the real estate business in the District 
of Columbia, and have been so engaged for the past six 
years during which time I have been extensively engaged 
in the buying and selling of real estate in sajid District, 
more from a broker’s standpoint. 

By reason of my experience, I am familiar with the 
fair market values of real estate in the District of Colum¬ 
bia during 1926 and 1927. I am familiar with the four 
houses herein concerned. I was in attendance at the 
properties on March 23, 1926 when the second deed of 
trust auction sale was called off. I remember that the 
attendance was very large. I couldn’t say what the at¬ 
tendance was. It was a good attendance for| an auction 
sale, very good. The fair market value of those houses 
at that date, as they then stood, was between ^20,500 and 
$21,000, apiece. Between that date and the first part of 
1927, there was a slump in the real estate market which 
reduced the fair market values of each of those houses 
at least $4,000. In March and the early summer of 1926, the 
sale of houses was very good, very active. The bulk of 
the drop came over the Summer and the ensuing Winter, 
and in the Spring of 1927 the market was, to juse a slang 
expression, “shot to pieces.” The slump cofnmenced in 
June or July 1926. j 

I 

• Cross-examined: 

207 I watched those houses being built, and from the 
time they were half-way completed I did everything 
I could to get the sale of them through Mr. Johnson, and 
later through Mr. Taylor,—he said he would try to get them 
for me. I don’t know to whom he went. (Asked why he 
went to Mr. Taylor) Mr. Taylor was in my office, and 
asked me if our office could do anything with those houses, 
that was before the auction sale of March, 1926. I tried 
hard to get the exclusive sale at $20,500, which \yould be sub¬ 
ject to the regular commission to be paid to me by the seller. 

Six years ago, I was Director of the Central High* School. 
I was engaged in the real estate business a \^ear before I 
ceased to be such Director. I was also building houses be¬ 
fore I resigned. I resigned in June 1922. 

I 

I 

i 

i 


i 

i 
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Thereupon Frank M. Johnson was recalled and produced 
by defendant Taylor as a witness, and testified, in sub¬ 
stance : 

Direct examination: 

I heard Mr. Gibson’s testimony about having commenced 
his wiring on the morning of July 13,1925. I know that the 
bricklayer topped out, received his last payment, and left 
town, on July 14, 1925. Mr. Gibson could not have com¬ 
menced his wiring until after then, because you are not al¬ 
lowed to put any wiring in until the roof goes on for fear it 
will get wet. Mr. Gibson must have finished before the 1st 
of August, 1925. The plasterer started in August, and 
generally the plasterer follows pretty close after the elec¬ 
trician. 

“Q. Were you present when Mr. King testified in regard 
to a conversation with you concerning the deeding of these 
houses? A. Yes, sir. 

Q. Please tell us to what extent, if at all, that statement 
of his was correct? A. Well, I don’t know; in fact the 
time has been so long ago I don’t know that I can give any 
recollection about the statement that he made was the con¬ 
versation that we had in regard to the houses or not. I 
know this, that my opinion in transferring the houses—they 
was transferred out of mv name entirelv with no interest 

w * 

whatever to me in them. 

Mr. Lesh: The answer that it was the witness’ opinion, 
I ask that that go out as not in response to the question. 

Mr. Sullivan: I agree that may go out. 

Q. We are only asking your recollection, in so far as what 
you stated as your opinion may be, your recollec- 
208 tion is another thing. A. That is my recollection, 
that I disposed of the houses, not having any interest 
in them at all. I never took any interest in them afterward 
only to try to sell them, to get a commission out of them, 
to sell them. ’ ’ 

I identify duplicate original of letter-contract dated Oct. 
30, 1925 between Mr. Taylor and myself, my duplicate orig¬ 
inal of which was delivered to me by Mr. Taylor about that 
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time, whereupon said letter-contract was read in evidence, 
the same stating: 

I 

“Mr. Frank M. Johnson, 

4603 13th St. N. W., j 

Washington, D. C. j 

Dear Mr. Johnson : 

I 

In order that you may have a written statement from me 
for your protection in the event of anything happening to 
me (which I do not, however, anticipate), I anji writing to 
say that the state of the business relation between us is 
as follows: 

i 

1. I am the holder and owner of a $10j000 second 
trust secured on property known as the Montague Street 
property, also of a $6,000 second trust secured on prop¬ 
erty known as the Minnestoa Avenue, S. E., pi*operty, and 
further of a $25,000 third trust secured on said Montague 
Street property, said Minnesota Avenue, S. E. property, 
and certain unimproved property located on ;16th Street 
Northwest, the notes secured on said several ddeds of trust 
being made bv yourself. 

2. You are further indebted to me in the suin of $6,840, 
with interest, paid by me to the Franklin National Bank, 
in connection with which there has been assigned and 
transferred to me a $3,235 second trust on Washington, 
D. C., property and a $8,850 mortgage on Chevy Chase, 
Maryland, property (purporting to be a second trust, but 
which I found to be only a third trust of record). 

3. In addition, I have assumed certain j obligations 
and advancement of expenses in connection with the com¬ 
pletion of the houses on the Minnesota Ave., S. E., prop¬ 
erty under a certain contract dated October 19, 1925, with 

which vou are familiar. 

%/ 

4. There has been conveyed to me by deed dated Sep¬ 
tember 30, 1925, and recorded October 2, 192q, as Instru¬ 
ment No. 140 of that date among the Land Records, D. C., 
all right, title and interest, legal and equitable,j in the said 
Minnesota Avenue, S. E., property, and also hji the afore¬ 
said unimproved property located on 16th Street, North¬ 
west. 

5. It has been, and is, agreed and understood between 
us that when, and in the event of, my being able to 
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realize anything out of the final disposition of all of the 
above named properties, including the disposition of the 
aforesaid $3,235 and $8,850 mortgages, I am—after de¬ 
ducting all reasonable expenses incurred in my discre¬ 
tion, including payment of interest due or to become due to 
others and to myself, the commission to myself provided 
for in the aforesaid agreement of October 19, 1925, and re¬ 
payment to myself, with interest, of all of the prinicipal 
sums aforesaid owing to me, together with such further 
principal sums as I have already paid or may hereafter 
pay in connection with the completion of the aforesaid work 
on the Minnesota Avenue, S. E., property—to pay a sum 
equal to any net balance then remaining (after I have paid 
and been reimbursed for all payments provided for 
209 in the aforesaid agreement of October 19, 1925) in 
the following mannfer: 

A. A sum equal to seventy-five per cent is to be paid by 
me to yourself. 

B. A sum equal to the remaining twenty-five percent will 
be my compensation for the special personal attention and 
services devoted and rendered in vour interest looking to 
the protection of your business interests. 

6. All of the aforesaid conveyances and transfers to me 
are absolute, as to title both legal and equitable, and my 
agreement and understanding with you is entirely a per¬ 
sonal one constituting no lien or charge upon any of the 
aforesaid properties, which 1 am to dispose of and handle 
in my own discretion absolutely as my own, and my respon¬ 
sibility to you is limited to the payment to you of a sum 
equal to the aforesaid proportion of such net amount as may 
be ultimatelv realized. 

ELISHA P. TAYLOR. 


The foregoing states the agreement and understanding 
between us. 


FRANK M. JOHNSON.” 


This instrument was prepared in your (Mr. Sullivan’s) 
office. Mr. Taylor completed the payment of the final bal¬ 
ance of his purchase consideration for the $10,000 second 
trust some time before July 1,1925. When I wanted money 
I always went and got it, sometimes a check was cashed 
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and not even deposited through the office, but hsed to take 
up other checks that went through that had been! overdrawn. 

The full amount paid by Mr. Taylor for thej third trust 
was $22,500, the face of the note $25,000 less 10%. 

With respect to the Betliesda Lumber Co., which has filed 
a mechanics’ lien claim for $880.64, I know that that is the 
reasonable value of the lumber which it furnished for those 
four houses and which went into the building of a working 
shed for the job and the first floor joists, all of which lumber 
was delivered before July 13, 1925. 

i 

Cross-examined: 

I do not remember the day Mr. Gibson started his wiring. 
The only thinft I can fix is when the brick work was finished. 
Mr. Gibson might have started before the roof ;was on, but 
if he did it would be at his own risk. 

I know the plasterer started about Aug. 1, 1025, because 
I have checked that with my book. I madb him a pay- 
210 ment Aug. 8, 1925. He drew money every week, and 
always got his money on Saturday. All jthe changes 
in the construction of these houses from the plans as they 
existed on June 11, 1925, were made before Mil. King took 
over the completion of the houses; and the only extra that 
would add expense was the radiator in the small attic room. 

Mr. Taylor had Mr. Sullivan draw the letter-contract of 
Oct. 30,1925. Mr. Taylor and I both wanted it. 

I got $9,000 cash from Mr. Taylor for the second trust 
notes. Everything I got from him was by check. 

I know I got the full $22,500 from Mr. Taylor for the third 
trust note, because I kept a memorandum. I did not pre¬ 
serve that memorandum. Very likely I got all that was com¬ 
ing to me. My clerk in the office, lots of times, did not get the 
amounts at all, because I took them right to the bank and 
cashed them. I had to take up checks that were outstanding, 
and the payroll would run heavy, so that I had to have cash. 
The $22,500 was made up in part of between $5,000 and 
$5,500 that was owing by me to Mr. Taylor on k trust upon 
some other property, on 16th Street. 

The Jean B. Fotheringham, to whom the thifd trust note 
was made payable, was a clerk in my office, and had no in¬ 
terest in the note. I dealt directlv with Mr. Tavlor about it. 

I cannot recall whether I owed Mr. Taylor any other trusts 
when these second and third trusts were purchased by him. 

4 

i 

i 

j 

i 

j 

| 
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I had had quite a number of trusts negotiated with Mr. Tay¬ 
lor, but I can’t remember now whether these other trusts 
were all taken up or not. I had two trusts on 16th Street, 
but they were taken up by McKecver & Goss. 

Thereupon, defendant Elisha P. Taylor was produced as 
a witness in his own behalf, and testified, in substance: 

Direct examination: 

My business consists of purchasing securities, real estate 
notes, etc. I have been engaged in that business for 
211 the last ten or twelve years, since I retired from the 
furniture business. 

I have known Mr. Frank M. Johnson about fifteen years, 
but not all the time. Mv first dealings with him were about 
fifteen years ago, in selling him some ground. 

The assignment to me of the Bethesda Lumber Co. claim 
of lien was obtained as a part consideration for the sale by 
me of a piece of property on Minnesota Avenue, S. E., and 
the balance of the consideration amounted to as much as I 
got altogether for each of the other Minnesota Ave. houses. 
Thev are the same Minnesota Ave. houses referred to in 
the letter-contract of Oct. 30, 1925 (already read in evi¬ 
dence). 

I identify and produce the four second trust notes for 
$2,500 each, concerned in this case, whereupon the same were 
read in evidence, each dated May 28, 1925 to the order of 
Edith G. Reel, and by her endorsed in blank without re¬ 
course to her, and each payable on or before 6 months after 
date with interest at 7 per cent per annum payable at ma¬ 
turity, the maker of each note being the defendant Frank 
M. Johnson. When I received the said notes, they had Miss 
Reel's endorsement on the back of each of them as the same 
now appears. 

I also identify and produce my canceled cheek to Mr. 
Johnson’s order for $2,000, which represented the first pay¬ 
ment on my purchase of said second trust notes, whereupon 
said check was read in evidence, being dated May 28,1925 on 
the Franklin National Bank, endorsed by Mr. Johnson, and 
having a perforation mark showing its payment on May 29, 
1925 at the Bank, also having an ink notation in the lower 
left hand corner of the check “First payment 10,000.00 
second trust.” 
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I remember very distinctly the morning I bought those 
notes, which was the day of the date of that | check. Mr. 
Johnson came to my home, as he usuallv did.' and offered 
the notes for sale, but he did not have the notes with him. 
He did have the plans and specifications with him, which I 
’went over very carefully. I knew the operation. I took 
nothing for granted. I was favorable tojtlie location, 
212 and in consideration of the condition of the first trust, 
and so forth, I agreed to purchase the; notes at 90 
cents bn the dollar. At the same time that I j handed Mr. 
Johnson my said check for $2,000, Mr. Johnsojn, at my in¬ 
stance, handed me his check for $2,000 to hold; until he de¬ 
livered the notes to me. His check was held and returned 
in the shape I got it, not cashed, not used at all. j 

I would not say positively under oath the exaict day when 
I received the notes, but I am certain, knowing my way of 
doing things, mightily convinced that I would not have given 
him more than one more payment at most without the de¬ 
livery of the notes into my possession. I should say I did 
not wait more than a week or ten days for them;. 

I identify and produce my canceled checks fo the order 
of Mr. Johnson evidencing further payments by me to him 
for the second trust notes. (Such further cheeky were three 
in number, one dated June 7, 1925 for $2000, anjother dated 
June 12, 1925 for $2000, and the third dated July 16, 1925 
for $2900). (Counsel for said witness called his attention to 
the fact that the total of payments so testified to was $8900 
instead of $9000). I cannot recall just how tlialj other $100 
was paid, but I know that Mr. Johnson got every cent. Mr. 
Johnson is in the presence here of my voice. He will tell 
you he got it all. He must tell you. We would both of us 
bring out our memorandums and compare theih. I regret 
to say to the Court that here is my type of bookkeeping on 
the bottom of checks. It is not a good type but is because 
I do not keep other books. 

I • 

(At this point, counsel for defendant Tavlof placed in 
evidence the original recorded second deed of trust securing 
the said notes, showing the same to have been duly recorded 
on May 28, 1925 at 2:33 o’clock P. M. in Liber 5545 at folio 
85, Land Records, D. C., said trust being in the usual form, 
including the usual provision to secure— 
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213 “all costs and expenses incurred in respect thereto, 
including reasonable counsel fees incurred or paid 
by the said parties of the second part or substituted trustee, 
or by any person hereby secured, on account of any litiga¬ 
tion at law or in equity which may arise in respect to this 
trust or the property hereinafter mentioned.”) 


Witness Tavlor continuing: 

* o 


I had reason to believe that the moneys Mr. Johnson was 
getting from me were going into the Montague Street 
houses. He would come in great urgencv to get monevs to 
pay material bills and labor bills on the Montague Street 
houses. He would tell me from time to time that he was 
having a great deal of trouble getting his advances under 
the first trust building loan. Quite a few of his material men 
sold him stuff C. 0. D. 

As to the third trust note for $25,000,1 should say I got it 
at the time of the date it bears. It had alreadv been en- 
dorsed in blank by the payee Jean B. Fotheringliam. Wlien 
I got it, there was a definite agreement between me and Mr. 
Johnson as to what I should pay for it, namely, 90 cents on 
the dollar. I identify and produce my canceled checks 
showing payments by me thereon, as follows: 


July 23, 1925.$2,000 

July 23, 1925. 1,000 

July 31, 1925. 3,631 

July 31, 1925. 2,280 

Aug. 19, 1925. 1,000 

Sept. 5, 1925. 4,000 

Feb. 4, 1926. 3,000 


$16,911 

The difference between that total and the $22,500 I agreed to 
pay was made up by the payment of a $5,400 trust note of 
Mr. Johnson’s owned and held by me on other property, with 
accrued interest on said note which was due Aug. 12, 1925, 
as appears from Collection Receipt of the Franklin National 
Bank dated July 29,1925 issued to me relating to the matter. 
The aforesaid $2,280 check was used to pay interest at the 
Riggs National Bank due on the 16th Street ground which 
Mr. Johnson owned. The afforesaid check for $3,000 of Feb. 
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4,1926 was given to one Charles B. Hamilton in payment of 
bond obligation of July 29, 1925 with Mr. Johnson as prin¬ 
cipal, and with myself as surety, for the completjion free of 
liens of 14 houses on 16th Street and Rock Creek Ford 
214 Road, in substantiation of which I identify and pro¬ 
duce duplicate original of said bond and also signed 
and sealed release of said Charles B. Hamilton acknowl¬ 
edging said $3,000 payment. It had been agreed between 
Mr. Johnson and myself that I should hold out isaid $3,000 
to protect my said obligation, and I did actually pay it. 

1 paid to Thomas J. Owen & Son, the advertising and 
auctioneer fee bill for the second deed of trust sale of 
March 23, 1926 which was restrained in this ca|se, consist¬ 
ing of Evening Star bill $84.15 and auctioneer fee $10, 
totaling $94.15. I produce receipted bill in substantiation 
thereof. 

j 

I was personally present at the houses on the afternoon 
of the advertised sale. Each of the houses waf numbered 
in accord with the numbers given in the advertisement. 
I made the cards and put them up myself in lar Je numbers, 
nailed them on each of the screen doors. I did| so the day 
before the advertised date of sale. No numbers of any 
kind had ever been placed on the houses before! that. The 
only other houses on that side of Montague Street between 
16th and 17th were two detached frame houses, one irl600, 
the other to the west of it, then a vacant lot, and then the 
four semi-detached brick houses concerned in | this cause. 
I simply tried to get the most intelligent numbers that I 
could put up. 

I would say, to be very safe, there were fifty people at 
the advertised sale. The houses were literally crowded 
with people, apparently men, husbands and their wives. I 
talked with quite a few of them. There were not many 
real estate men. They all seemed to be private individuals. 
I did not talk with them in regard to the expense of finish¬ 
ing off the houses. Many of them asked me how they were 

^ i 

to be sold, as is, so to speak, or whether theyjwere to be 
changed, and I told them they were to be sold a$ they stood 
there. 

I have bought and sold real estate in the I District of 
Columbia for twenty or twenty-five years, and have bought 

i 

i 

I 

I 

i 
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and sold property in that immediate vicinity. I was 
215 familiar with the market values of real estate in that 
vicinity, and with the four houses herein concerned, 
in 1926. The latter were well worth $18,000 or $18,500 
apiece on March 23, 1926 in the uncompleted condition in 
which they then were. In the latter part of May 1926, they 
were in the same uncompleted condition. I believe the de¬ 
mand and the values of properties had begun to drop some 
in May 1926. A decided change for the worse came by 
Julv 1926. The worst of it came that fall and the next 
spring. 

Not a cent of principal or interest has been paid on the 
second trust notes which I hold. 

Over the objection, which was overruled, and exception 
of plaintiff, said defendant testified as follows concerning 
the amounts, actuallv realized by him from the sale of cer- 
tain real estate which had been included in the said third 
deed of trust. Said objection being “on the ground that 
it is immaterial, for this reason, that if Mr. Taylor being 
the holder of this $25,000 note secured on this property and 
on these four houses as well acquired this property when 
he was the holder of the note, directed the release and pro¬ 
cured the release of these properties from the operation of 
the deed of trust, and the deed of trust provided that they 
should be released at certain rates, $.10 a foot on same and 
$1,500 per lot on others, the conclusion of law is that Tay¬ 
lor being the holder of that note, and at the same time the 
owner of the property, when Taylor directed the release 
of the trusts* that Taylor was paying the release price/’ 

With respect to the third trust note dated July 10, 1925 
for $25,000 with interest at 7%, secured by: 

(a) Lots 48-55 inch in Sq. 5573, subject to 1st trust of 
$34,000 and 2nd trust of $4,800. 

(&) Lots 30-33 inch in Sq. \V. of Sq. 2722, subject to 1st 
trust of $38,000, and 2nd trust of $10,000. 

(c) Lots 1-12 inch in Sq. W. of Sq. 2723. 

(d) Lot 20 in Sq. W. of Sq. 2722. 

(e) Parcels 87/298 and 87/299, subject to 1st trust of 
$76,000, and 2nd trust of $27,000; 

I identify and produce Title Co. settlement statements 
showing sales by me of the said Lots 48-55 inch in Square 
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5573, together with further statement showing de- 
216 tailed cost of the completion of the houses on said 
lots on Minnesota Ave., S. E., by me, the net result 
being a net loss to me of $1,976.12 upon those lots, instead 
of the realization of anything from them which could be 
applied on the aforesaid $25,000 trust note. | I further 
identify and produce written contract of Oct. 19, 1925 en¬ 
tered into by me with the plaintiffs J. Carey King and Ed¬ 
ward J. Gibson, and also with Dan A. Colacicco’ A. C. Ket- 
cham, J. F. Sidell, Philip Smith, Samuel N. Myers, E. E. 
Adamson, and Joseph G. Herbert, all of whom as con¬ 
tractors with Frank M. Johnson had furnished him labor 


and materials on said Lots 47-55 inch in Square 5573, where¬ 
upon said contract was read in evidence, the same making 
express reference to deed of Sept. 30, 1925, from Frank M. 
Johnson and wife to Elisha P. Taylor conveying said lots 
47-55 inch, and said contract also releasing ^ach of the 
claims of said contractors to said Elisha P. Taylor, who 
paid each of them 50% of their claims and further under¬ 
took to complete the houses on said lots and, if a surplus 
should be realized, to apply the same to the payjment of the 
remaining 50%. I am still out of pocket the a-foesaid sum 
of $1,976.12, net loss on those lots. 

7 7 __ i 

I further identify and produce Title Co. settlement state¬ 
ments showing the sale by me of the remaining real estate 
covered by the aforesaid $25,000 third trust (excepting, of 
course, Lots 30-33 inch in Sq. W. of Sq. 2722), together with 
further statement showing detailed and necessary disburse¬ 
ments by me, the net result being the realization by me of 
$15,088.18 as of Jan. 28, 1927 from such regaining real 
estate and credited to principal and accrued j interest on 
said $25,000 third trust note. (Deducting from said $15,- 
088.18 the accrued interest of $2,814.95 on said $25,000 from 
July 10,1925 to Jan. 28,1927, the amount credited upon the 
principal of $25,000 as of Jan. 28, 1927 is shown to be 
$12,273.23, leaving a remaining unpaid balance of principal 
of $12,726.77 with interest from said Jan. 28, 1927.) I 
have not received any other moneys, directly or indirectly, 
creditable to the said third trust note. 

217 And over the objection on behalf of the plaintiff 
and exception upon the grounds last above stated, 
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said witness continued to testify concerning the said $25,- 
000 third trust transaction as follows: The various releases 
by me on the back of the third trust note of the different 
parcels secured thereby (other than lots 30-33 incl. in Sq. 
W. of Sq. 2722) were given in connection with the sales 
already referred to, and came about in this way: After my 
getting up the money and completing these houses we 
proceeded to sell and as we sold, trusts above the first trust 
had to be released in order to make the sales; we sold them 
all subject to the first trust, and I holding the second, in 
order to get anything to move them, had to release the 
second trust and I did so without consideration. It was 
that or keep them, and the interest on the first trust, taxes, 
etc. consumed that. I did it to dispose of the matter, after 
having wrestled with them a long, long time, trying to get a 
better price. 

Cross-examined: 

At to the agreement dated October 19, 1925, purporting 
to be an assignment of certain claims to the defendant Tay¬ 
lor, I was the assignee; as to whether I knew what was be¬ 
ing assigned to me, I simply knew that the persons who 
signed it were assigning their claims to me to work them 
out and save them something if I could, but the particular 
claims on what operations or the dates I do not know; if I 
worked them out and got them something, the proceeds 
would belong to the men who signed the paper. 

I remember quite definitely that the transaction with Mr. 
Johnson about the $10,000 second trust when I gave him 
the first $2,000 check occurred in the morning; and it was 
the morning of May 28, 1925, Mr. Johnson bringing the 
plans and specifications with him. My best recollection is 
that Mr. Johnson offered those notes to me for 90 cents on 
the dollar, telling me at the time that he had offered them 
to McKeever & Goss and they couldn’t sell them, that they 
had worked on it about ten days on the basis of an eight 
per cent discount and couldn’t sell them. It is not 
218 true that Mr. Johnson told me negotiations were still 
going on with McKeever & Goss. As Mr. Johnson 
told me, the second trust notes were all made by McKeever 
& Goss simultaneously with the making of the first trust 
note, and the same straw party used all through the trans- 
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action. It was only a (lay or two before May 28, 1925 that 
Mr. Johnson first mentioned to me at all the | subject of 
these second trust notes. 

i 

I had never on any occasion financed Mr. Johnson by ex¬ 
changing* checks. I believed Mr. Johnson to be a very 
favorably fixed man, in securities by way of trusts and 
equities. I regarded his paper as good. I was aware of 
the fact that he was very short of cash. I had hoticed that 
from the way he was charged C. 0. D. on materials he was 
getting. His dealings with me had been very j honorable, 
and, while I did not investigate whether the check which he 
gave me on May 28,1925 was good, I believed it if were not 
that he would have made it good. 

“Q. Under what circumstances might he (Johpson) have 
been called upon to make that check good ? A. Ip the event 
he did not deliver to me the notes I had purchased and made 
part payment on. ” 

j 

The only circumstances under which Mr. Johnson was not 
to deliver the notes to me was in the event McKeever & 
Goss had sold them before he got back to their office to get 
them. To the very best of my knowledge and belief, when 
Mr. Johnson found a customer in me he agreed!to go back 
and get the notes. 

I think I said on direct examination that I was reason¬ 
ably certain I would not have given him more than one pay¬ 
ment without getting the notes and I am incliped at this 
time to believe that I would not. I can’t sav- whether I 

* i 

took a check back from Johnson or not when Ii made him 
the second payment. If I don’t mistake the second pay¬ 
ment was on June 7th of $2,000 more. Whether' up to that 
time he had actually put the notes in my hands, 1 would not 
say. I don’t remember hearing Mr. Johnson testify that 
the second payment so-called was the occasion when he de¬ 
livered the notes, June 12th. He was certainly not later 
than the third payment in giving me these notes. These 
checks were all drawn on the Franklip National 
219 Bank. (Witness’ attention is called to tike perfora¬ 
tions put in each of the checks by the bank indicating 
the day when they were presented for payment;) I don’t 
know if I have ever noticed that on my checks; before. I 
cannot testify as to whether the bank customarily perfo- 


180 


E. P. TAYLOE VS. J. C. KING ET AL. 


rates all checks going through its hands; whereupon counsel 
for said Taylor admitted that the perforations in the check 
were made in the ordinary course of business of the bank 

♦ V 

and represented the date of payment. (Witness’ atten¬ 
tion is called to the fact that the check for $2,000 dated May 
28th was perforated as paid May 29th; the check for $2,000 
dated June 12th was perforated as paid June 15th; and 
the check, the date of which is written on it June 7th is 
perforated as paid July 7th and has an indentation as made 
by a pencil without lead, spelling apparently the word July 
above the word June in the date line of the check; and wit¬ 
ness is asked:) 

“Q. Whether in view of the facts that I have called to 
your attention, if you are prepared to testify that that date 
June 7, 1925, on that check represents the date when that 
check was issued? A. Under oath positively the day issued 
and handed to Johnson. I want, if I am wrong, to be fully 
charged. I <?an throw no further light upon the difference 
in date.” 

“Q. As to this check, May 28th, which has written on it, 
4 First payment, $10,000 second trust, ’ you wrote that 4 First 
payment -10,000 second trust’ on that, didn’t you? A. I am 
pretty sure I did. I want to be sure. (After examining- 
check.) Yes, sir. 

Q. "When did you write it? A. Now when I wrote it in 
ink I would not like to say, but in order to have written it 
in ink I must have copied—if it was not written in ink, I 
will put it in this way, if it was not written in ink on May 
28th, 1925, it was written there in pencil, as quite a few of 
mv checks have notations on the bottom what thev are, and 
the fact of this being here, if it was not put in ink as of the 
date the check bears, it was copied from a pencil mark 
that I had made as of that date at some later date to refresh 
and keep the pencil mark from being worn away. Not 
knowing, I want to answer it that way.” 

I keep a stub book. I do not have it. I did not anticipate 
this gathering in this court today at the time I wrote those 
checks. I produced this check when the suit was filed in 
March, 1926. If I had my stubs in March 1926,1 more than 
likely didn’t throw them away. I would not have thrown 
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them away with notice that I might have use for 
220 them. I do not know if I threw any of them away. 

I simply got through with them and didn’t lumber 
up. As I do my business at home, I don’t keep my stubs 
very long after I have used the books up, because the checks 
are the things I have stored away for the purpose of re¬ 
ferring to them if anything comes up. I keep no books 
whatever of any character and my business is of that 
character that it does not require any. I majke out my 
annual income tax by referring to my check book as every 
item of the year is in my check book, together with my de¬ 
posits in bank in my bank book. 

When Mr. Johnson delivered me the second t[rust notes, 
he took back his check. He must have said that he had not 
succeeded in selling through McKeever & Goss. I can’t say 
just w^rd for word what he said on that occasion. 

With respect to the $5400 note dated Feb. 1?, 1925 held 
by me, and which was taken up by Mr. Johnson out of the 
moneys paid by me for the third trust note, I had purchased 
that $5400 note from Mr. Johnson at a 10% discount, on 
or about February 12, 1925. 

j 

Redirect: 

! 

About the time the $10,000 second trust canje due, Mr. 
King’s representative Mr. Henritzy called upon me at my 
home, and asked on behalf of Mr. King that I grant a re¬ 
newal or extension for a commission of 2%. I refused, but 
told him that I would not call the money until ij must have 
it. After I called on the trustees to foreclose, they held 
up the advertisement of sale for quite some weeks without 
my consent. 

I 

i 

i 

_ i 

Recross: 

With regard to the releases of the property j other than 
the property involved in this suit from the blanket $25,000 
third trust, concerning which I have testified releases were 
given as the property was sold by me, my counsel has a 
statement of the dates when these releases were given. I 
can give the dates as of which the sales wei^e closed as 
shown by the title company’s settlement sheet;; as to the 
Edwin A. Murphy sale of lot 54 in Square 5573 the re¬ 
lease came afterwards but the sale was settled as of Feb- 


j 
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ruary 1st; whether the release to Edwin A. Murphy was 
in April 1926, I would have to refer to the notation 
221 on the back of the note and since the note shows 
that the release in respect to Lot 54 in Square 5573 
was dated March 31, 1926, and signed by me, that must 
have been the date when I directed the release; the next 
sale was February 10, 1926, of Parcel 87/298 and 87/299, 
lot 20, Square West of Square 2722, lots 1 to 12, in Square 
West of Square 2723; I am getting my dates from the 
title company’s settlement sheet; the dates as of which the 
title company’s settlement sheets show settlement of sales 
of other lots in Square 5573 are as follows: 

Lot 48, Apr. 15, 1926. 

Lot 49, June 8,1926. 

Lot 50, Apr. 29, 1926. 

Lot 51, Apr. 27, 1926. 

Lot 52, Aug. 1, 1926. 

Lot 53, July 20, 1926. 

Lot 55, Aug. 1, 1926. 

All of the releases were made for the purpose of effecting 
such sales. 

My procedure was to go to the bank and make a nota¬ 
tion on the note before the bank would permit the trust 
to be released; the notations on the note were made on the 
dates which appear at the top of the notation. 

The notation dates on the back of the third trust note 
authorizing release of the respective properties were placed 
in the course of title conveyancing steps. 

I wish to make a further statement about the check for 
$2,000 to the order of Frank M. Johnson dated June 7th, 
1926: 

“A. I have done a lot of digging and thinking since then 
and I have not got much information. All the light I have 
on the subject is that I remember Mr. Johnson saying to me 
that I had given him a check quite a while after that dated 
June, it was in July when I got it. I made another search 
for the stub to see if I could find that and throw more 
light on it, and I cannot. 

Q. In the light of your conversation with Mr. Johnson, 
can you say it is your present recollection that it is true 
that you had given him a check in July which was dated in 
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June? A. I am inclined to believe from the date the bank 
stamps it as having been paid, and my recollection of what 
Mr. Sullivan said to me, it must have happened that way, 
sir. 

Q. With that in mind, I renew my question. I think 
you will be less concerned about it now. Is not that memo¬ 
randum, which is above the June, the relic of a mark, 
“July” which had gone on there in pencil? A. It looks 
to me, sir, like my writing, like when I got it back I must 
have corrected the date. 

222 Q. You put on the word 6 July’ in pencil, or with 
some instrument that made an indentation which 
remains although the pencil mark has gone? A. Yes, hav¬ 
ing that in mind together helps me to remember.” 

i 

The numbers which I placed on the Montague Street 
houses the dav before the advertised sale under: the second 
trust were on display on the day of sale and so continued 
for a week or two after that date. They were on 8 x 10 
or 10 x 12 cards, very large. I requested the trustees to 
advertise the properties. The trustees furnished the de¬ 
tails, the numbers. 

/ i 

The Montague Street houses were in an unfinished state 
at that time. The heating plants were not complete in 
the houses, in just what detail I cannot now describe, 
whether the furnaces were set there and the radiators in 
place. There were no curtains, except in one house. Some 
plumbing was lacking, including in some instances bath 
rooms were not completed. Grading and paving were 
needed in the rear to keep the back alley from washing into 
the cellars. The alley was about 6 ft. above the cellar floors. 
The houses were very, very dirty. There were great pools 
of water in the basements. There was no sidewalk, but 
a mud-hole instead. The lawns were mud-holes, gullies 
in the lawns, and so forth. I am pretty sure!there were 
no gas stoves in any of the houses; and no electric fixtures, 
certainly not in more than one of the houses, j 

In the interval between the public sale which was stopped 
by the restraining order herein and the appointment of a 
receiver, no additional work was done upon the houses by 
anyone; soon after the receiver was appointed, a list of 
the things to be done on the houses was made up and I 
was present at discussions as to what the receiver should 
do to the houses. 
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The advance I made to the Franklin National Bank of 
$6840 for Frank M. Johnson, referred to in paragraph 2 
of the letter of agreement between Frank M. Johnson and 
me dated October 30, 1925, was made by me in September, 
1925, pursuant to a guaranty given by me to said Bank some 
time in 1924; the memoranda which now appear in ink 
on my checks to Frank M. Johnson dated August 
223 19* and September 5, 1925, were put there by me and 

to the very best of my knowledge and belief on the 
dates the checks were written; the notation on the check 
dated August 19, 1925, for $1000 is “on account of $5000 
final”; the notation on the check dated September 5, 1925, 
for $4000 is “Bal. of $5000 final payment on $25,000 blanket 
trust”; I put these notations there because I kept no other 
record of these matters and as a matter of record; I did 
not do so for protection as between me and Johnson; I did 
it so I would know whether there was some balance still 
due, whether that was final to keep me from going back to 
my stubs and checks to find out how we stood; each check 
stated what it was etc. and particularly the closing check; 
I intended that endorsement to indicate that was the clos¬ 
ing check; I did not do it to prevent Johnson from claiming 
anv more monev from me because at the time Johnson and 

•/ m/ 

I would have receipts; that was purely for my reference; 
I cannot tell you what has become of the memorandums 
between Johuson and me; I depended entirely upon my 
checks. (The witness was asked to explain why he put the 
evidence of finality on these two checks when in fact he 
claims to have made the final payment on the third trust 
loan five months later, February 4, 1926.) I did this be¬ 
cause a long time before the $3000 payment of February 
4, 1926, which was for the settlement of my liability on a 
bond given for Johnson’s benefit, the $3000 so paid had 
been charged against Mr. Johnson by agreement between 
him and me bv reason of mv liability on that bond; I have 
no written evidence of this final charge having been made 
at a date prior to February 4, 1926. 

I got $505 from the sale of 4603 13th Street which was 
Mr. Johnson’s home; I would not say that it was the last 
piece of property he had, but I would say that as far as I 
know it was, and it was the place in which he lived; he 
turned it over to me to get what I could out of it in this 
bank matter that I had befriended him in and it was about 
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j 

to be sold under tbe second trust; I did not hold the trust; 
Mr. Johnson did not turn it over to me as much to help me 
as he did because the property was gone anyway. 

i 

! 

224 Redirect: 

i 

i 

With respect to the $505, I had to put up quite a little 
money to even salvage $505. It was just a gamble, to get 
anything out of it, or to lose, and I lucked j out, getting 
$505 after paying everybody and taking a chaiice on selling 
it. j 

I have found and produce the $3,000 bondj of July 29, 
1925, at which date, and, on account of my gbing on that 
bond, I charged off the $3,000 as of that date^ and I have 
also found and produce the release of that bojad which re¬ 
lease is dated Feb. 4, 1926. 

With respect to the various releases of parcels noted on 
the back of the third trust note, those release ^natters were 
not taken up by me as purely release matters, but they w’ere 
subordinate to the sales of those parcels and I the releases 
were in connection with the sales of those released parcels. 

I produce Thos. J. Owen & Son advertising and auc¬ 
tioneer bill in the sum of $94.15 in connection With the with¬ 
drawn sale under the second trust. 

i 

Thereupon, defendant Taylor produced as a witness 
Ira E. Keller, who testified, in substance: 

I 

I am one of the trustees under the third deed of trust 
herein concerned, and am familiar with the properties de¬ 
scribed in it, and with the disposal made and the proceeds 
derived from the sale of the parcels of real estate released 
from that trust. 

One or two of the sales were made through hie. The bal¬ 
ance were not. I produce a statement which; I have pre¬ 
pared, together with the various Title Company state¬ 
ments, showing the amounts derived from all | of the sales 
(the same being the same statements and figures already 
referred to in the testimony of defendant Taylor). 

Counsel for the plaintiff objected as follows: So far 
as this paper is a summary of voluminous documents there, 
which counsel submitted to us for verification, we make 
no objection to the proffer, because it might be more con- 


| 
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venient to l^ave a single sheet, but as to the substantive fact 
that is sought to be shown, the circumstances under 
225 which Mr. Taylor sold this property, I object to it, 
on the ground that it is immaterial, for this reason, 
that if Mr. Taylor, being the holder of this $25,000 note 
secured on this property and on these four houses as well, 
acquired this property when lie was the holder of the note, 
directed the release and procured the release of those 
properties from the operation of the deed of trust, and the 
deed of trust provided that they should be released at 
certain rates, 10 cents a foot on some and $1,500 on others, 
the conclusion of law is that Taylor, being the holder of 
that note, and at the same time the owner of the property, 
wdien Taylor directed the release of the trusts, that Taylor 
was paid the release price. (Whereupon the Court over¬ 
ruled said objection, and admitted said statements in evi¬ 
dence, to which action the plaintiffs then and there ex¬ 
cepted). 

I am engaged in the real estate business, and have been 
so engaged for the past live or six years. The fact is that 
I made the sales of the 16th Street ground. I was also at 
the time of the sales thereof familiar with the market 
values of the different properties released from said third 
trust and sold by Mr. Taylor. I have bought and sold real 
estate in the District of Columbia, but mostly in the selling 
business. The prices at which Mr. Taylor sold said re¬ 
leased properties were, in my opinion, the best that could 
be obtained. I had the properties for sale, and I was not 
able to sell them, with the single exception of the 16th 
Street ground. 

Thereupon, defendant Taylor produced as a witness C. 
Clinton James, who testified, in substance: 

I am the receiver appointed by the Court in this case, the 
third one appointed, and the only one to serve. 

(Counsel for plaintiffs thereupon stated that the services 
of the receiver were very efficient, to which counsel for all 
parties agreed in open Court.) 

The conditions when I took charge of the properties, 
what I had to do and did, and the changed conditions and 
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results, are accurately set forth in my reports filed in the 
case. 

(The 8th* report of the receiver \Vas thereupon 
226 offered and received in evidence, without objection, 
in so far as the same states facts within the re¬ 
ceiver’s knowledge.) 

The total net proceeds of my receivership administra¬ 
tion, after payment of all expenses, including the payment 
of bond premiums and commission allowed !by the Court, 
amount to $17,414.39, to which is to be added bank interest 

7 i 

calculated from July 1, 1927. Said amount includes the 
proceeds from a $1,500 second trust which; was paid off 

in October, 1927. j 

I am attorney for a building and loan association, and we 
make a great many loans which naturally requires me to 
follow the real estate market to some extent in looking- 
after their matters. 

My knowledge of the decided slump in the real estate 
market in the District of Columbia since the Summer of 
1926 was derived from my personal efforts and investiga¬ 
tions into the prospects, in endeavors to sell the Montague 
Street houses. The slump was a general condition, so far 
as I was able to learn, and not limited to fhe Montague 
Street section or vicinity. 

The list of things to be done to the houses as set forth 
in my first report filed July 24, 1926, was worked out of 
what had to be done in order to put the houses on the 
market and make them saleable to the public, and it was 
decided upon after conference between both sides as to 
what should be done. Said first report of th$ receiver was 
thereupon offered and received in evidence, without ob¬ 
jection. All of the work covered by said fist was done 
eventually during my administration. 

As to the plumbing work, it is my recollection that it was 
nearly finished,—the toilets had not had seats put on and 
the baths did not have any curtains; Mr. Kin£ had subcon¬ 
tracts with the plumber to do this work and this work was 
done and completed by the plumber that Mr. King had a 
contract with without charge to the receiver, i 

I do not recall any heating work that had tb be done, ex¬ 
cept as to the first house which had the Ballard oil heater. 
The oil tank and the furnace had never been Connected up. 

j 

! 

j 
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The Ballard Co. completed that without cost to me. The 
heater in the house could not have been used until those 
connections were made. 

227 There was no curbing or sidewalk, and the road¬ 
way was uneven. Mr. Mooney put down the side¬ 
walk, which was necessarv in order to reach the houses with 
any comfort. As receiver I put up with the District the 
share of these properties for paving the roadway and put¬ 
ting the curb in, and that was done some time in September, 

1926. 

The work of pointing up of cracks in the plastering and 
repairing the paper was never done, as I concluded it would 
not pay to go to such expense. 

(At this point, it was stipulated that the receiver’s re¬ 
ports should be treated as in evidence for the purpose of 
showing all financial matters transacted by the receiver.) 

Thereupon i defendant Taylor produced as a witness 
Winfield Preston, who testified, in substance: 

Direct examination: 

I am engaged in the real estate and building business, 
including the purchase and sale of real estate in the Dis¬ 
trict of Columbia, and have been so engaged during the 
past fifteen years. I am familiar with market value of real 
estate in the Northwest section of the District during 1925, 
1926 and 1927. 

In 1925 and, 1926 I was building some houses myself on 
the north side of Montague St. just Avest of 16th Street, 
They were of different design from, though the cubic con¬ 
tents probably the same as, the four houses on the south 
side concerned in this case. They were all houses that 
would appeal to the same general class of purchasers, i 
built six houses on said north side of the Street, and re¬ 
duced those from $21,500 to $19,750 and sold three. I still 
have three of them. One I sold for cash about June, 1926, 
which netted about $19,000, and the other two I exchanged. 
They w r ere built to sell for $21,500 at the start. 

Between the middle of July, 1926 and the early part of 

1927, I am of the opinion that each of the four houses on 
the south side of Montague Street, concerned in this case, 
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slumped in market value $2,00(1 to $2,500, due to the slump 
going on in the real estate market. 

i 

228 Cross-examined: j 

My own sample house on the north side of| Montague 
St. was completed about July, 1926. Two of [the houses 
have never been completed as far as finishing them and 
papering them and finishing the floors and putting in 
stoves, and so forth. It is the practice to leave those un¬ 
finished until you get a buyer. If you paper them and put 
in fixtures, they might want something else. Also there is 
a certain danger of damage or loss in a vacant house. The 
price on my houses might have been $21,500 as late as July, 
1926; it might have been August and it might! have been 
June. I dropped the price to $19,750 in one of fhose three 
months, June, July or August. ' j 

i 

I 

Thereupon defendant produced as a witness! George E. 
Sullivan, who testified, in substance: 

! 

i 

Direct examination: 

I am counsel for defendant Taylor, and have been a mem- 
ber of the bar of this Court since Oct. 20, 1902, | engaged in 
active practice during the entire period. 

During the period of about a year and a half last past, 
since this suit was filed, I have rendered legal j services to 
defendant Taylor as the holder of the second l^rust herein 
concerned, and have also rendered legal services to him as 
the holder of the third trust herein concerned,! in both in¬ 
stances rendering the services on account of this litigation 
and in respect of said respective trusts. I hajve received 
a retainer fee of $250 from Mr. Taylor on account of my 
services. I have not kept a detailed, itemized jschedule of 
the time given by me to each of said two matters. I have 
devoted considerable time and attention to each, including 
review of authorities, and study of the point involved. I 
am familiar with the reasonable value of legal services, 
and in my opinion the minimum fair charge for the services 
rendered by me in each instance would be i5% of the 
amounts involved in the respective trusts, and .the reason¬ 
able fair charge would be 20%. 


i 
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Cross-examined: 

229 I have no arrangement with Mr. Taylor as to what 
my fee is to be. I had a preliminary discussion with 

him, and told him it would depend upon the amount of work 
that should be found to be necessarv. 

I should say that I have had at least fifty conferences 
altogether in the course of my work, including those with 
Mr. Taylor and witnesses. My time spent on authorities 
has been spent, in part at my office, and in part at the Bar 
Association Library, where I was working on the case 
until 11 o’clock last night. A good deal more than a major¬ 
ity of the conferences were had with Mr. Taylor. I had a 
good many of them before the answer was filed. I could 
not undertake to number them. I know it was more than 
one, and am strongly of the impression that there were 
more than two before the answer was filed. Each confer¬ 
ence with Mr. Taylor occupied on the average from one to 
two hours. I was engaged in checking up everything very 
carefully, and found charges contained in the bill to be far 
from truthful. I checked up the charges very carefully 

before Mr. Tavlor’s answer was filed. 

* 

Asked why it became necessary to later amend the 8th 
paragraph of the answer to state that defendant Taylor 
had arranged to purchase the second trust notes from John¬ 
son instead of loaning money to Johnson, witness stated: 

That was due solely to a colloquial use of terms by my 
client. I do not undertake to place the responsibility for 
that either on myself on the one hand, or on Mr. Taylor on 
the other, except that in my inquiry I understood originally 
what was stated in the answer as originally prepared. But 
when the case was coming on for trial I learned that it was 
an error. Whether the misunderstanding was his or mine, 
I do not undertake to say. Even with the greatest care, 
mistakes sometime- occur. The work “loan” is frequently 
used by business men in the generic sense of covering any 
acquisition of deed of trust notes. 

230 Asked whether it was a colloquial use of terms 
which accounts for the fact that the answer as origi¬ 
nally drawm stated that Mr. Taylor paid $10,000, rather 
than $9,000, for the second trust notes, witness stated: 

I would regard that as a matter that was not material 
and therefore did not give special attention to it in draft- 
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ing the original answer. A charge of usury made by a 
third person is absolutely irrelevant and incompetent. I 
drafted the answer in acocrdance with what I understood 
from my client. I did not avoid anything. I wanted the 
full facts. I drew the answer to the best of my knowledge 
and belief. The answer sets forth, to the best of pay knowl¬ 
edge and belief, what T gathered from Mr. Taylor. The 
consideration paid for that note was in a way undoubtedly 
the subject of conversation between me and Mir. Taylor 
before the answer was tiled. 1 understood Mr. [Taylor to 
so state, or I would not have so drawn the answer. But 
I do not claim to be infallible. The date and character of 
the transaction and the amount paid were put in issue by 
the bill as one proposition with the date made th<£ essential 
part of the averment in the bill, and the answer to the rule 
to show cause and the original answer to the bill put the 
whole matter in issue. 

My fee charges do not include anything for preparing 
the motion and affidavit to amend the answer of Mr. Tay¬ 
lor, nor anything for preparing the answer of Mr. John¬ 
son, The latter was purely a formal matter to have the 
pleadings complete. I have at no time agreed' to act as 
counsel for Mr. Johnson. What I did was ini behalf of 
getting the case along, that was all. I was paid nothing 
for it, and charged nothing for it. j 

I have no arrangement with Mr. Taylor that my fee shall 
be one figure if he has to pay it and another figure if it 
comes out of the other parties to this case. I consider 20% 
to be the lowest reasonable fee that any reputaible lawyer 
would have charged. 

i 

j 

Thereupon, on behalf of defendant Taylor, in order to 
complete the record, and with the express statement 
231 that he does not recognize the same to be (superior to 
either the second or third trusts herein! concerned, 
there was read in evidence mechanics ’ lien claim No. 8729, 
filed in the Clerk’s office of the Supreme Court iof the Dis¬ 
trict of Columbia March 23, 1926 by Edmund A. Murphy 
trading as Bethesda Lumber Co. (and by thb latter as¬ 
signed Aug. 4, 1926 to the use of defendant Taylor), said 
claim being in the sum of $808.64 with interest from March 
22, 1926 for materials furnished under contract with Frank 
M. Johnson, former owner, against the interests of Frank 
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M. Johnson, former owner, and J. Carey King, present 
owner, in the four lots herein concerned. 

In the course of the hearing counsel for plaintiffs and 
defendant Taylor agreed that the questions of liability and 
damages upon the undertakings herein should be submitted 
to the Court and adjudicated as a part of the general sub¬ 
mission and adjudication of the other issues in this case. 

Note. —Each and every of the recorded mechanics ’ lien 
claims referred to herein set forth that the amount claimed 
was for labor upon or materials furnished for the construc¬ 
tion of the four houses herein concerned. But, with the 
exception of claims #8727 and #8749 filed by Dan A. Coia- 
cicco, -which two claims stated the notice was filed in each 
instance within three months after the completion of the 
building, none of said recorded mechanics’ lien claims or 
notices aforesaid contained any such recital. 

(The instruments and papers referred to herein as hav¬ 
ing been produced and/or which the contents of which are 
hereinbefore stated or described were regularly introduced 
and received in evidence.) 

Wherefore, for the purpose of hearing the said cause 
upon appeal, the above statement of evidence has been pre¬ 
pared, and is accordingly, for that purpose signed by the 

Court this 14th dav of June. 1929. 

* / 

; 

By the Court: 

i WILLIAM HITZ, 

Justice . 

0. K.: 

D. S. B. 

G. E. S. 

232 [Endorsed:] Equity. No. 45407. J. Carey King 
et ah, plaintiffs, vs. Elisha P. Taylor et al., defend¬ 
ants. Statement of evidence. George E. Sullivan, Attor¬ 
ney for defendant Elisha P. Taylor, 340 D St. N. W., Wash¬ 
ington, D. C. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 4980. Elisha P. Taylor, appellant, vs. J. Carey 
King et al. Court of Appeals, District of Columbia. Filed 
Jun. 15, 1929. Henry W. Hodges, clerk. 
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- 

BRIEF FOR APPELLANT.! 


Statement. 

This is an appeal from a decree of thd Supreme 
Court of the District of Columbia recognizing certain 
alleged mechanics’ liens and also awarding! the same 
priority over two deeds of trust belonging to! appellant 
(Rec., pp. 125-27). 

On May 28, 1925, Frank M. Johnson, the! owner in 
•fee of unimproved Lots 30 to 33 in Squarq West of 
Square 2722, executed, acknowledged and! recorded 
on that date a $38,000 first trust and a $10,0p0 second 
trust. On the following day, May 29, 1925} Johnson 
commenced work directly, and not through any general 
contractor, for the erection of four dwelling houses on 
said lots. During the progress of such work] Johnson 
executed, acknowledged and recorded on July 13, 
1925, a $12,000 third trust (being a blanket j trust for 

631-G—1 
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$25,000 covering also other property but only $12,000 
of the trust chargeable against said four lots). On 
said May 28, 1925, McKeever <fc Goss made an agree¬ 
ment with said Johnson to purchase said $38,0G0 first 
trust for the face thereof less 3% and to make pay¬ 
ment in jcertain instalments as the work should progress 
on the four dwellings, the completion of the work 
within six months and free and clear of all mechanics’ 
liens to be secured by bond with surety. On June 
11, 1925, such bond was actually given, with said 
Johnson as principal, and J. Carey King (appellee) 
as surety. Also on said May 28, 1925, Elisha P. Taylor 
(appellant) made an agreement with said Johnson to 
purchase said $10,000 second trust for the face thereof 
less 10% and made the first payment thereon of $2,000 
on that date, the remainder being paid during June 
and July, 1925. Appellant Taylor also purchased 
from said Johnson, on July 13, 1925, said $12,000 
third tru§t at a 10% discount and the payment therefor 
was made in instalments to and including September 
5, 1925. 

On October 21, 1925, Johnson abandoned work. 
On the following day, October 22, 1925, appellee King 
took from said Johnson, in the name of King’s agent 
and representative Kirchner, an absolute deed to 
the said four lots, with no declaration of trust executed 
by either said King or said Kirchner. Thereafter, 
King began work looking to the completion of the* 
four houses, but did not fully or even substantially 
complete them before November 28, 1925 (the date 
required by the aforesaid completion bond), nor before 
March 22, 1926 (the date of filing in the Court below 
of the bill to establish mechanics’ liens and subordinate 
trusts to the same), nor did he do so at any other time. 

On March 22, 1926 (when the bill was filed in the 
Court below), the four houses were worth (according 
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to the averments in said bill) $20,000 per hc^use net , 
or a total of $80,000, “after the deduction of selling 
expense” (Rec., p. 12). Such amount was sufficient 
to take care of the $38,000 first trust, the $10,000 
second trust, and the $12,000 third trust, and still 
leave a balance of $20,000. Such balance of |S20,000, 
but for the accruing interest on the first, secbnd and 
third trusts occasioned by the defaults and delays of 
Johnson and King, would not only have fully taken 
care of all mechanics’ lien claims aggregating $14,325.25 
(not confusing King’s status as surety, or as surety 
and owner combined, with that of a pretended me¬ 
chanics’ lien claimant), but would have provided a 
net remaining fund of $15,674.75 applicable; to the 
reimbursement of King as surety, or as surety and 
owner combined. A price of $22,500 per hpuse, or 
$90,000 altogether, which may be said from the evi¬ 
dence to fairly represent the minimum valu^ of the 
houses in 1925, would have netted a total additional 
sum of $10,000, thereby enabling King not lonly to 
fully reimburse himself as surety, but to obtain for 
himself, through' the medium of the absolute and 
unconditional deed which he had obtained from Johnson 
in the name of Kirchner, a considerable profit Over and 
above his own reimbursement. 

When ultimately sold by the Receiver in tide Court 
below, in 1927, after the completion of thd houses 
by said Receiver, the four houses realized less than 
$15,000 gross per house, the total gross amount realized 
being about $20,000 over and above the first trust of 
$38,000, or a net sum of $18,111.97 over spd first 
trust after payment of Receiver’s expenses and 
commission. 

King gave an undertaking with surety in the sum of 
$500 on March 22, 1926, to answer for danjiages in 

i 

consequence of restraining foreclosure under said second 


i 
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trust (Rec., pp. 24-5). Chief Justice McCoy also 
required a further undertaking with surety on May 
11, 1926, in the sum of SI 0,000 additional as a condition 
of further interference with such foreclosure by the 
Receivership (Rec., p. 44). Yet Justice Hitz, who 
had the case on final hearing, declined to enforce either 
of said undertakings against King or his surety, and 
also declined to enforce, through the settled equity 
doctrine of marshaling, or otherwise, the liability of 
Johnson and King under the aforesaid bond of June 
11, 1925, for the completion of the houses, within six 
months from May 28, 1925, and free, clear and discharged 
of all mechanics’ liens. In addition, the Court below 
held that the aforesaid net proceeds of $18,111.97 
should be applied, first, to the payment of mechanics’ 
lien claims aggregating $4,325.25 plus interest $729.79, 
totaling $5,055.04, and that the balance of $13,056.93 
should be paid to said King on account of his claim, 
leaving nothing remaining for application to the second 
and third trusts aforesaid belonging to appellant, 
both of which were duly recorded, and acquired by 
appellant, before the commencement of the work, 
or the furnishing of the material, for which any lien 
is claimed. None of said mechanics’ lien claims was 
filed within three months after the abandonment of 
work by Johnson, excepting a $350 claim of Edward 
J. Gibson, which notice, however, made no claim 
against, or with respect to, the aforesaid second and 
* third trusts. Moreover, none of said claimants filed 
a notice of lien until after three months from the com¬ 
pletion of the work done or materials supplied by 
such claimant under his contract with Johnson, ex¬ 
cepting as to the aforesaid $350 claim of Gibson which, 
however, failed to assert anything as against the afore¬ 
said second and third trusts. It should be added that, 
with the exception of the $500 claim of Dan A. Coiacicco, 
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j 
i 

i 
i 

i 

j 

no one stated in the notice of claim of lien filed that it 
was filed within three months after the completion 
of the work done or even of the buildings themselves. 

From the final decree entered herein January 15, 
1929, Elisha P. Taylor appealed (Rec., pp. 125-2?), 
and gave a supersedeas undertaking to stay the disposal 
of the aforesaid funds in the manner directed by said 
decree pending this appeal (Rec., p. 127). 

i 

Assignment of Errors. j 

The Court below erred: 

1. In making any award in favor of plaintiff King. 

j 

2. In declining to hold that plaintiff King’s jstatus 
of owner, through deed taken in the name of his! agent 
Kirchner, debarred him from claiming any mechanics’ 
lien. 

I 

. i 

3. In declining to hold that plaintiff King’s status 
of surety under bond of June 11, 1925, debarred him 
from claiming any mechanics’ lien. 

i 

4. In not denying the claim of the respective mechanics’ 
lien claimants, severally and separately. 

5. In declining to hold that no notice of a mechanics’ 
lien can be considered in any event against either the 
second or third trust herein concerned, unless (a) 
the notice shall have been filed in time, (b) shall have 
expressly recited that it is filed against such second or 
third trust, or both, as may be sought, and (c) shall 
have expressly stated that it is filed within the three 
months’ period required by the statute. 

6. In declining to hold that every contractor with 
Frank M. Johnson was required to file his notice or 
claim to a mechanics’ lien within three months after 
the completion of his particular contract. 


j 

i 

i 
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7. In declining to hold that all claims to mechanics’ 
liens for labor or materials furnished under contract 
with Frank M. Johnson were required to be filed within 
three months after the date of Johnson’s abandon¬ 
ment occurring in October, 1925. 

8. In declining to hold that the second trust herein 
concerned is superior to all mechanics’ lien claims 
herein concerned. 

9. In declining to hold that the second trust herein 
is superior in any event to mechanics’ lien claims for 
labor or materials no part of which had been furnished 
until after said second trust had been negotiated and 
recorded. 

10. In declining to hold that the third trust herein 
concerned is superior to all mechanics’ lien claims herein 
concerned. 

11. In declining to hold that the third trust herein is 
superior in any event to mechanics’ lien claims for labor 
or materials no part of which had been furnished until 
after said third trust had been negotiated and recorded. 

12. In not awarding all the funds in the hands of the 
Receiver to defendant Taylor. 

13. In not awarding to defendant Taylor, out of the 
funds in the hands of the Receiver, the principal, interest 
and expenses under the $10,000 second deed of trust 
herein concerned. 

14. In not also awarding to defendant Taylor, the 
remainder of the funds in the hands of the Receiver 
toward the principal, interest and expenses under the 
$12,000 third deed of trust herein concerned. 

15. In not awarding to defendant Taylor against 
defendant Frank M. Johnson, as principal, and plaintiff 
King, as surety, upon certain bond of June 11, 1925, 
pursuant to the equity doctrine of marshaling, all losses 
sustained by defendant Taylor, as holder of the second 


I 


I 
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and third trusts herein concerned, due to failure of 
such principal and surety to have the buildings in 
question completed, as required by said bond,; within 
the time prescribed therein, and free and clear s of me¬ 
chanics 7 lien claims. 


16. In not awarding to defendant Taylor damages 


under the S500 undertaking filed March 22, 192 
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17. In not awarding to defendant Taylor damages 
under the $10,000 undertaking filed May 11, 1926. 

18. In not awarding to defendant Taylor a personal 
decree against defendant Frank M. Johnson, the maker 
of the notes secured by the second and third trusts, for 
the remaining deficiency after exhaustion of the funds 
in the hands of the Receiver. (Rec., pp. 128-9.) 


ARGUMENT. 

I. 


Harper vs. Galliher & Huguely Inc., Decision, 58 App. 
D. C., 252, Should Have Been Applied and Followed 
by Court Below. 

The decree in this case was entered by the Court 
below January 15, 1929, more than two months after the 
controlling decision of this Court in Harper vs. Galliher 
& Huguely Inc., No. 4678, 58 App. D. C., 252, which 
decision was cited to, and urged upon, the Court below. 
The Court below filed no written opinion, nor did it 
otherwise indicate why said decision was not followed, 
and counsel for appellees were unable to suggest to the 
Court below any substantial ground or reason! for not 
applying said decision. Counsel for appellee King 
urged the Court below not to apply said decision to this 
case, contending that— 

“except for the fact that we advocate the rights 
of lienors and the Court of appeals has tgken one 
more step towards obliterating lienors 7 rights in 
this jurisdiction , the analogy fails. 77 


i 

i 

i 


i 
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The solemn decisions of this Honorable Court should not 
be so lightly dealt with. The settled interpretation 
placed upon a lien statute by this Honorable Court must 
be respected and followed as setting forth the true 
nature and extent of lienors’ rights thereunder, rather 
than as “obliterating lienors’ rights.” 

Chief Justice Martin delivered the opinion of this 
Court in Harper vs. Galliher & Huguely Inc., supra, 
saying: 

“Neither of the two liens now in question was 
filed during the construction of the improvement, 
for that term is not applicable to the time when 
Harper w’as occupied in completing the buildings 
after the abandonment of the contract by Shelton. 
Winter vs. Hazen-Lattimer Co., 42 App. D. C., 
469. Nor was either filed within three months 
after the completion of the buildings, for the 
abandonment of the work by the original con¬ 
tractor is deemed in law to be a completion of it 
for the purpose of filing mechanics’ liens by sub¬ 
contractors and material men, and in such case 
the three-months’ period begins to run at that 
date. ‘The abondonment of work upon a building 
is deemed a completion of the building for the 
purpose of fixing the time for filing a claim of 
lien.’ 40 C. J., p. 192, Sec. 224, Mechanics’ 
Liens.” 


So far from laying down any novel interpretation of the 
mechanics’ lien law, the opinion made perfectly clear 
that it merely followed an earlier decision of this Court 
(standing since 1914). Not to have so followed such 
earlier decision, which had acquired the force of law 
under the settled doctrines of stare decisis , would have 
constituted an obviously unwarranted setting aside of 
established rights, which this Court has uniformly re¬ 
fused to do. Lipscomb vs. Hough, 52 App. D. C., 313, 
315. 



I 


I 

I 

I 

i 

i 


n. | 

i 

Our Mechanics’ Lien Law Does Not Give, or Purport to 
Give, a Lien to Displace Mortgages Made Before 
the Commencement cf THE WORK, or the Fur¬ 
nishing of THE MATERIAL, FOR WHICH THE 
LIEN IS CLAIMED. 

j 

The appellees not only failed to file any lien claim a gainst, 
or with respect to, the second and third trusts belonging 
to appellant within three months after tl e abandonment 
of the construction work by Johnson, but no one of the 
appellees even filed any such claim within threfe months 
after the completion of the work done by such j claimant 
under his particular contract with Johnson, arid no one 
of them claimed as sub-contractor under ai general 
building contract but solely under various particular # 
and limited contracts made directly with Johnson at 
different dates and covering different items of work. 

In such obviously hopeless situation, appellees sub¬ 
stituted for the frank admission of utter lack! of basis 

1 

for their lien claims the following assertion: 

“Under the District of Columbia Statute all 
liens arising from a single building operation 
attach at the commencement of the work upon 
the building and are enforceable through notice 
filed within three months after the completion of 
such building.” (P. 8 of Appellees’ Brief below.) 

j 

Such novel contention involves such patently illogical 
and unreasonable consequences that it would require ex¬ 
press and positive language in the statute before the 
adoption of such meaning and interpretation could be 
accepted. 

I 

“Whoever undertakes construction work upon 
property subject to a recorded mortgage!must be 
assumed to have relied upon the personal re¬ 
sponsibility of the other party to the contract 


! 


i 

! 


i 

i 
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and upon such liens as the statute grants in defi¬ 
nite terms, and not upon expectation of displacing 
the priority oj mortgage liens. The argument 
that there is some sort of superior equity in 
claims for work and materials over liens for 
money previously advanced upon mortgage is 
without merit, and the Chancellor can not apply 
such a principle either to displace vested liens 
or to broaden a lien statute by a construction 
which disregards absolutely the rights in a 
mortgage security. Kneeland vs. American Loan 
Co., 136 U. S., 89.” 

Allis-Chalmers Co. vs. Central Trust Co., 190 
Fed ., 700, 705 , (C. C. A. 1st Circuit). 

“If the mortgage was executed before the com¬ 
mencement of the work, or furnishing of the 
material, for which the lien is claimed, the mort¬ 
gage has priority over the lien even though the 
building was commenced before the mortgage 
was executed. A person taking a mortgage upon 
a partially erected building had only to inquire 
into and take notice of contracts for work or materials 
which had been at least partially performed. With 
what might be necessary to complete the building 
he was not concerned.” 

Neilson vs. The Iowa Eastern Ry. Co., H Iowa, 
71, 73. 

“If we were to hold that, because a building 
has been commenced, a subsequent contractor 
or materialman could acquire a lien, which would 
take precedence over an intervening incumbrance, 
we think we would shock the moral sense of the 
profession, and fail to carry out the intention 
of the legislature. Let us show, by an illus¬ 
tration, to what consequences such doctrine 
would lead. A mechanic commences a building, 
but for some cause fails to complete it. He has 
forfeited his claim for compensation, or has been 
paid, and has no claim which can support a lien. 
An incumbrance is then created on the property, 
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by mortgage or otherwise. Subsequent to the 
creation of this incumbrance, another mechanic is 
employed to complete the work and j finish the 
building. Will his lien date back to the com¬ 
mencement of the building by his predecessor, 
and thus be preferred to that of the intervening 
incumbrancer? We suppose no one would con¬ 
tend for such a result as this, and yet we can 
perceive no difference, in principle, between the 
claim of such subsequent contractor, and that of 
a materialman who furnished materials under a 
contract made after the creation of the incum¬ 
brance.” 

! 

Welch vs. Porter & Co ., 68 Ala., 226, 282. 

i 

In the very first section of our mechanic^ lien law 
(Sec. 1237, D. C. Code), it is made plain thatsevery lien 
thereunder shall be— 

“in favor of the contractor with such owner.” 

And, in the very next section, it is made plain that 
each separate lien grows out of, is co-extensive with, and 
is limited to each separate contract, the following 
language being used: 

“Any such contractor wishing to avail himself 
of the provisions aforesaid, . . . | shall file 

. . . during the construction or within three 

months after the completion of such! building, 
improvement, repairs, or addition, or the placing 
therein or in connection therewith of apy engine, 
machinery, or other thing so as to become a 
fixture, a notice of his intention to hold a lien 
on the property.” 

Then, to make assurance doubly sure that there may 
be no ground for misapprehension, it is provided in 
Sections 1239, 1240 and 1241 that sub-contractors of a 
particular contractor can claim only under isuch con¬ 
tractor, and that “if said original contractor shall be 

i 

i 

i 

i 

i 

i 

! 

i 


i 

i 

i 
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entitled to recover nothing said liens shall not be en¬ 
forceable at all” (Sec. 1240). 

Again, in Sec. 1245, great care is shown by Congress 
to preserve the idea of the individual lien , because the 
word “lien” is used (rather than “liens”) and the phrase 
“commencement of the work on the building” obviously 
means the work called for in the particular contract out 
of which the lien arises. So also, in the recital in Sec. 
1238 of the time for filing notice of lien by a u contractor ,” 
special care was used to show that the thing concerned 
in the computation of time depended upon the thing 
covered by the particular contract giving the particular 
lien, the language used being: 

“during the construction, or within three months 
after the completion of such building, improve¬ 
ment, repairs or addition, or the placing therein 
or in connection therewith of any engine, machin¬ 
ery, or other thing so as to become a fixture.” 

Moreover, in Sec. 1249, it is provided that sub¬ 
contractors of a particular contractor may have the 
unpaid proceeds due him “distributed ratably among 
them.” There is no provision in the law at any point 
for original contractors with the owner sharing anything 
ratably, or for sub-contractors of various original con¬ 
tractors sharing anything as a unit group. The present 
District law is taken from the Act of July 2, 1884 (P. 
366, Compiled Statutes D. C.), and is quite different 
from the previous Act of February 2, 1859 (P. 83 R. S. 
D. C.), which latter was in force when the lien filed 
June 6, 1884, and involved in Phoenix Iron Co. vs. 
Richmond, 6 Mack., 180, 183, arose, which said earlier 
Act expressly provided for ratable distribution among 
original contractors (Sec. 702, R. S. D. C., at P. 84 of 
volume). 

The present law contains no such provision as is 
contended for by appellees. 
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In Richards vs. Waldron, 20 D. C., 585, the General 
Term held (syllabus): 

“Where, under an unrecorded agreement be¬ 
tween the parties interested, a deed of; trust is 
placed upon real estate to secure future ad¬ 
vances to be used in the improvement of the 
property, there is sufficient consideration to 
support the agreement to make the advances, 
as against lienors who have filed notice of their 
liens after all advances have been madq.” 

m. 

King’s Suretyship to Complete the Buildings “Free, 
Clear and Discharged” of All Mechanics’ Liens 
Precluded Him from Himself Asserting Such a 
Lien. 

| 

This proposition is too plain for argument.! 

This Court so held in Herrell vs. Donovanj 7 App. 
D. C., 322, 334, saying: | 

“Johnson, as stated, was the surety on Yaughn’s 
bond, which required the discharge of I all liens 
on Donovan’s property preparatory to the final 
payment. Johnson was also a subcontractor 
for the heating and tinning of the buildings. 
Of course, as surety in the bond, he was pre¬ 
cluded from filing any lien as subcontractor, 
unless he was in some way discharged from his 
contract of suretyship.” 

To like effect *are: j 

Miller vs. Hartwell Co., 271 F., 385 (Cj C. A.). 
Moyes vs. Kimball, 92 Me., 231, 234. j 
Aikens vs. Frank, 21 Mont., 192, 197. j 
.Scheid vs. Rapp, 121 Pa. St., 593. j 

Rynd vs. Pittsburg Natalorium, 173 Pa. St., 237. 

Farmers Lumber & Hay Co. vs. Shald, 10|5 Nebr., 
298. j 

Spears vs. Lawrence, 10 Wash., 368, 372. | 

Interior Woodwork Co. vs. Prasser, 168 Wis., 
557, 562. 


i 
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In Moyes vs. Kimball, supra, the Court used the 
following language to describe the impossibility of 
permitting what is here attempted: 

“These lienors agreed that the liens should 
be discharged, waived or indemnified against. 
Instead of discharging or waiving, or indem¬ 
nifying, they are seeking to enforce, which is 
precisely the thing that they contracted should 
not be done. 77 

In Aikens vs. Frank supra, the Court said: 

“Having solemnly agreed that he would not 
suffer any liens to be filed for materials or labor 
furnished to the contractor under a contract 
pleaded, he asks the Court to be permitted to 
stultify himself, and to be upheld in himself 
doing what he agreed should not be done. 77 

“Let him resort to action against his principal, 
in whose solvencv or abilitv he must have had 
some degree of confidence when he executed 
the undertaking, agreeing that the building 
should be built by his principal, and that as 
surety he would suffer no liens to be filed against 
it, or the land upon which it stands. 77 

IV. 

Doctrine of Marshaling in Equity. 

The leading case in this District, dealing with the 
equitable doctrine-of marshaling, is National Savings 
Bank vs. Creswell, 100 U. S., 630. Under it, a first or 
earlier trust is required to give the later trusts the 
benefit of any special security held by such first or 
earlier trust whenever the common security proves 
insufficient to take care of all trusts. Moreover, since 
appellee King was himself a plaintiff in bringing the 
entire subject-matter, including the first trust, into 
equity in the Court below, so that all parties were 
brought into Court, he is necessarily subject to the 
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well-known equity maxim, “He Who Seeks Equity, 
Must Do Equity.” He can hardly be considered as 
either doing equity, or coming into Court ivith clean 
hands, when he seeks to evade and avoid jiis solemn 
obligation and liability to complete the houses, within 
certain time, and free, clear and discharged |of all me¬ 
chanics’ lien claims, and, in lieu thereof, asserts a 
mechanics’ lien claim in his own behalf as existing and 
not discharged. 

V. 


King As Owner. 

i 

i 

Moreover, it is elementary that a mechanics’ lien 
claim can not exist in favor of the owner of the land 
concerned. Consequently, when King obtained from 
Johnson, on October 22, 1925, the absolute deed from 
Johnson, without any declaration of trust ! or other 
writing in compliance with the Statute df Frauds 
reserving or recognizing any remaining right <j>r interest 
in Johnson, King was necessarily precluded from 
asserting any mechanics’ lien claim. The ;fact that 
King caused such absolute title to be taken in! the name 
of his agent and representative Kirch ner, rather than in 
King’s own name, is, of course, a matter of form, and 
not of substance. It is significant, in this connection, 
that the original bill filed by King made jno claim 
or mention of Kirchner being in any aspect or con¬ 
tingency a Trustee for Johnson. 


VI. 


Conclusion. 

Without repeating the grounds, already clearly set 
forth in the foregoing statement of the case, why none 


of the mechanics’ lien claims herein concern 


ed ought 
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to be recognized as against the funds, it is respectfully 
submitted: 

1st. The funds in the hands of the Receiver 
should be first applied to the principal, accrued 
interest, counsel fees, and auctioneer's fees and 
expenses, in connection with the $10,000 second 
trust. 

2nd. The balance then remaining should be 
applied to the principal, accrued interest, and 
counsel fees, in connection with the $12,000 
third trust. 

3rd. The deficit then remaining unpaid to 
appellant v under said third trust should be 
enforced, by appropriate provisions in the Court’s 
decree, as follows: 

(a) Against the $500 undertaking of March 
22, 1926. 

(b) Against the $10,000 undertaking of 
May 11, 1926. 

(c) Against Johnson, as principal, and King, 
as surety, under the completion bond of 
June 11, 1925. 

(d) Against Johnson personally in his ca¬ 
pacity of maker of the notes secured by said 
second and third trusts, respectively. 

If anv of the mechanics’ lien claims should be deter- 
mined to have any standing, although inferior to the 
second and third trusts aforesaid, there would seem to 
be no good reason why the doctrine of marshaling in 
equity may not be invoked by them also as against 
said completion bond of June 11, 1925. 

For the foregoing reasons, and each and every of 
the grounds set forth in the assignment of errors herein, 
the decree below should be reversed. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 

Attorney for Appellant . 
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Brief For Appellee J. Carey King. 


STATEMENT. 

The appellant’s statement is not accurate as ito facts 
materially bearing upon the question litigated in the 
court below. 

The decree appealed from (Rec. p. 125) directed the 
payment to the appellees other than Frank M. Johnson 
of funds in the possession of the receiver appointed 
below and awarded the appellee J. Carey King judg¬ 
ment for the balance of his claim against the appellee 
Frank M. Johnson. It will be noted that the decree 
below recognized priority of claims against the funds 
in the hands of the receiver to appellees other Rian this 
appellee J. Carey King; and that neither this appellee 
nor the appellee Frank M. Johnson appealed dr com¬ 
plained against the provisions of the decree. 
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In order to sustain his appeal, the appellant Elisha 
P. Taylor must establish that the second deed of trust 
and a third deed of trust secured claims which were 
valid and prior to the claims of any of the appellees to 
the funds in the hands of the receiver. 

All of the appellees to whom these funds were awarded 
were entitled to claim mechanics liens under Chapter 
40 of the Code of Law for the District of Columbia 
against the interest of the appellee Frank M. Johnson 
as it existed at the time the erection of the buildings 
herein involved was commenced in the real estate from 
which these funds were derived. The appellee J. Carey 
King was in addition the surety on the bond of Frank M. 
Johnson running to and for the benefit of the holder 
of the first trust securing the building loan on this 
property, to secure the erection of these buildings free 
of liens which might affect the interest of the said 
first trust, and being called on to perform his contract 
of suretyship persuaded contractors engaged by 
the owner to complete their contracts by guaranteeing 
payment to them and actually paid them, so that his 
claim to funds in the hands of the receiver is not alone 
that of one who has furnished work and materials for 
the erection of the buildings, but also as the surety 
entitled to the balance of the building loan which was 
in the possession of the lenders. 

The funds in the hands of the receiver were to the 
extent of $5,962.45 turned over to him as the balance 
of the proceeds of the building loan (Rec. p. 110), and 
the order directing the payment of these funds consented 
to by all parties to the case expressly preserved any 
equity with regard to said funds in favor of any of the 
parties to the suit (Rec. p. 73). The total amount in 
the hands of the receiver at the date of the decree was 
$18,111.97, and the balance was the net proceeds of 
the sale of the houses in question, subject only to the 


3 


first trust against which no lien rights werb asserted 
(the appellee J. Carey King having been bouind by his 
obligation as surety to prevent the assertion of any such 
rights against the first trust), Rec. pp. 110 e|t seq.). 

The appellee J. Carey King as surety as last rpentioned 
has an exclusive claim, if he cared so to assert it, 
against this $5,962.45 in the possession of the receiver. 
Nothing is said about such a claim in the briof for the 
appellant. j * 

The appellant must succeed, if at all, Upon the 
strength of his own case. The second trust under 
which he claims was to secure a usurious loan! and the 
amount of principal advanced under it was only $8,900. 
The third trust secured a loan on this and other property 
at certain release values for the separate parcels. The 
appellant became the owner of the other property 
and directed its release under circumstances which 
lead to a presumption of payment of the loan in full 
as against junior encumbrances on this property. This 
phase of the case the appellees were at some pains to 
prove fully below, though they were convinced that 
the third trust was in fact subordinate to the appellees’ 
claim. This phase of the case, that is to say, the 
limitation of the second trust to the amount of principal 
advanced on it and the obliteration of the thiijd trust 
by its payment presumed from the release of other 
property securing it, is passed absolutely without any 
notice or mention in appellant’s brief. j 

The matter principally litigated below was priority 
as between the second trust and the mechanics lien 

i 

claimants which depended, appellee contended and the 
court held, upon the date when the owner Johnson 
actually borrowed money or made a binding contract 
pursuant to which he borrowed money on the Second 
trust. The date when appellant Taylor agreed to lend 
and appellee Johnson agreed to borrow money bn this 
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second trust from Taylor was subsequent to the com¬ 
mencement of the buildings, and the court below held 
that this subordinated the second trust to the mechanics 
liens. Appellant’s brief states without qualification 
as a matter of fact the contrary of the conclusion reached 
by the court below in this regard (Brief, p. 2, line 12). 

The appellee’s contentions are therefore: 

1. That as a matter of fact the second trust loan 
was not negotiated until June 12, 1925. 

2. That as a matter of law this fact subordinates 
such second trust to mechanics liens which attached 
at the commencement of the building on May 29, 1925. 

3. That they, as mechanics lienors who contributed 
labor and material to the erection of these buildings 
under a contract with the owner, are entitled to the 
entire fund in the hands of the receiver; because the 
building operation actually conducted in this case was 
a single operation beginning when the owner pursuant 
to his contract with the first trust holders began ex¬ 
cavating through a contractor and employed other 
contractors to do other particular parts of the con¬ 
struction work, all in accordance with the single contract 
pursuant to which he bound himself to erect and com¬ 
plete the houses which were to be the subject matter 
of the loan, and ending when the contractors he had 
originally employed and others completed their contracts 
and the houses were substantially completed in accord¬ 
ance with the contract he had with the lenders of the 
first trust money. Appellees say this was a single 
operation despite the fact that certain of the con¬ 
tractors employed by the owner completed their con¬ 
tracts only purusant to a guarantee by the appellee 
King that he would be responsible for payments to 
them. 

4. That the assumption by a surety for the owner of 
his duty of carrying forward the completion of the houses 
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and securing payment of contractors does not constitute 
a new building operation within the doctrine of G&lliher 
vs. Huguely. 

5. That the third trust was subordinate in time to 
mechanics liens and usurious in character, and also 
was in contemplation of law fully paid. 

6. That the second trust lien is in no event good 
for more then $8,900. 

7. That appellee King as surety has in any ; event 
an individual claim independant of his mechanics lien 
to the $5,962.45 undrawn balance of the first! trust 
loan. 

8. That there is no liability in any event under 
either of the undertakings furnished in these pro¬ 
ceedings. 

STATEMENT OF FACTS. 

The facts out of which this controversy aro!se are 
these: 

On May 28, 1925, the appellee Frank M. Johnson 
was the owner in fee of unimproved lots on the! south 
side of Montague Street west of Sixteenth Street, 
known as lots 30 to 33 in square west of square 2722. 
On that day he executed and recorded two deeds of 
trust to Robert L. McKeever and Earl E. GossJ The 
one first recorded was to secure the payment of $38,000 
of promissory notes payable to the order of Edith G. 
Reel, representing a building loan agreed to be! made 
him by McKeever and Goss. The one secondly re¬ 
corded was a similar deed of trust purporting to j secure 
promissory notes payable to the order of said Edith 
G. Reel, which notes, however, remained in the posses¬ 
sion of the said Frank M. Johnson and owned by him 
at the time the deed of trust was recorded and until 
after the work on the buildings was started (Rec. p. 
135). I 
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On May 29, 1925, Johnson commenced the erection 
of the four houses on these lots. (Stipulated, Rec. 
p. 115.) 

On May 28, 1925, Johnson requested McKeever & 
Goss to negotiate a sale for him of the second trust 
notes. On the same day he told appellant Taylor of 
his negotiation through McKeever and Goss and 
Taylor offered to take these notes from Johnson at a 
discount of 10 per cent, in the event that Johnson 
should not be able to sell them on the more favorable 
terms, he hoped to secure through that office. On 
May 28, 1925, Taylor gave Johnson his check for 
$2,000 in exchange for Johnson’s check to Taylor’s 
order for $2,000 with the understanding that Johnson 
could cash Taylor’s check but Taylor would not cash 
Johnson’s check if Johnson should accept Taylor’s 
offer to take the notes, in which event Taylor’s check 
would be a first payment on account of a loan secured 
by the notes. On or about June 12, 1925, McKeever 
& Goss reported to Johnson that they were unable to 
dispose of the notes and Johnson thereupon took them 
to Taylor, received back his own check for $2,000 for 
cancellation and accepted Taylor’s offer to advance 
him a total of $9,000 in exchange for the $10,000 of 
notes. Taylor thereupon paid Johnson an additional 
$2,000 and accepted the notes. 

Because the appellant Taylor in his brief, (page 2, 
line 12) states that Taylor and Johnson made their 
agreement to purchase and sell these notes on May 
28, 1925, the undisputed testimony showing this to be 
false as to date is summarized with complete record 
references in the first topic of the argument portion 
of this brief. 

The agreement to take the first trust notes was 
however made May 28, 1925, between McKeever & 
Goss and Johnson prior to the commencement of any 
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work upon the buildings. The agreements provided 
for the advancement of a loan in installments in the 
usual manner and contemplated the giving of a bond 
to complete. This bond, it is important here to notei 
was to be solely for the benefit of the holders of the 
first trust notes. Appellee, J. Carey King, became 
the surety on this bond running to the holders | of the 
first trust notes. By this agreement and bond (Rec. 
pp. 17 and 21) Johnson and King obligated themselves 
to McKeever & Goss and the holders of said first 
trust notes to erect and complete the described dwelling 
houses in accordance with certain plans. This bond 
literally provided that the buildings when completed 
“ shall be free, clear and discharged of all Mechanics’ 
‘Lien Law.’ ” This meant of course, that Johnsbn and 

i 

King were to see to it that no mechanics lien£ were 
asserted against the interests of the first trust note 
holders and none have been. 

J. Carey King on June 6, 1925 (Rec. p. 121 ) com¬ 
menced furnishing the millwork for said houses! under 
an arrangement with Johnson whereby he was to furnish 
all the millwork for said houses according to said plans 
(Rec. p. 137). The appellee, Edward J. Gibson, also 
a plaintiff below, under a contract with Johnson \ com¬ 
menced furnishing electric wiring on July 13, j 1925, 
(Rec. pp. 119, 144). The other contractor appellees 
began the furnishing of their respective materials and 
labors on various dates from June to September,; 1925. 

On July 13, 1925, Johnson caused to be recorded 
a deed of trust securing the third trust note of $25,000 
herein concerned dated July 10, 1925, payable one year 
after date to the order of a straw woman and by her 
endorsed in blank, conveying, subject to the twp prior 
trusts, the property here in question, lots 30 to 33 in 
square West of Square 2722, and also 8 lots in Square 
5573 and additional lots in Square West of Square 
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2723, and Square West of Square 2722, and two parcels. 
(Rec. pp. 163 to 165.) This deed of trust contained 
provisions for the release of portions of the properties 
covered by it upon the payment of specified amounts 
upon the note, and sufficient of this land was conveyed 
by Johnson to the holder of the note, the appellant 
Taylor, and by him released from the deed of trust, to 
give rise to the conclusive presumption of the payment 
of the note in full, as is hereinafter more fully stated 
(infra page —). This note was acquired by the appellant 
Taylor from Johnson about its date (Rec. p. 174) 
upon his agreement to pay 822,500 therefor. All of 
the property covered by it was conveyed in fee to ap¬ 
pellant Taylor by Johnson -by deed of September 30, 
1925, excepting the lots here in question and excepting 
a single lot carved out of the parcels. (Rec. p. 165.) 

After Johnson had drawn $29,000 from McKeever & 
Goss on the first trust loan (Rec. p. 149) and had re¬ 
ceived from appellant Taylor additional sums on the 
second and third trusts and had put into the erection 
of these houses only $24,500 (Rec. p. 162) he, on 
October 21, 1925, gave McKeever & Goss a letter stating 
that it was impossible for him to proceed any further 
wdth these houses (Rec. p. 137). At the same time- 
he turned over to appellee King the contracts he had 
made for the erection of these houses, and told Mr. King 
how' much money he had spent and the amount it would 
take to finish the job under the contract with McKeever 
& Goss (Rec. p. 162). 

Two courses were open to appellee King. One was 
to do nothing and to permit the houses to be fore¬ 
closed for such amount as had been advanced on the 
first trust. The other was to carry forward the contract 
he and Johnson had made with McKeever & Goss by 
seeing to it that the houses were completed in accordance 
w'ith the original plans. The agreement he had made 
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literally bound him to the first trust holders to pursue 
the latter course, to complete the houses, but if| he had 
not completed them, inasmuch as his obligation ran 
alone to the holders of the first trust notes, the only 
legal liability he would have incurred would have been 
to respond in damages for the difference between the 
$29,000 (plus interest and taxes) which hati been 
advanced on the first trust, and the amount, j if that 
amount should be less than $29,000, which the! houses 
would bring on foreclosure. This, as the Court must 
know, is the course usually pursued in such a case as 
this one by a surety on an owner’s bond running to 
the holder of the first trust. It was the course best 
calculated to minimize the loss which would fa^l upon 
appellee King, but it would also have resulted I in loss 
to every contractor with Johnson who was thenlunpaid 
for labor and materials furnished in the erection j of the 
houses. The course chosen by the appellee! King, 
that of carrying out to the letter his and Johnson’s 
contract to complete the houses, w’as the more hohorable 
and was one, we insist, for which the law should aifid does 
afford him protection. 

As hereinafter more fully stated, appellee Kiitg took 
over the completion of this contract by guaranteeing 
to such of Johnson’s contractors as had work j yet to 
do and hesitated to proceed, that if they would complete 
what they had undertaken to do for Johnson, he- King, 
would see to it that they were paid for the cost of 
completion. In respect of those portions of th6 work 
which had not been definitely allocated to the con¬ 
tractors or which Johnson’s contractors did not com¬ 
plete, King either supplied the materials and completed 
the buildings himself or employed other contractors. 

If the record title had remained in Johnson, however, 
it would have been possible for him (and he was con¬ 
tinuously dealing with the appellant Taylor) to have 
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placed on the property additional encumbrances which 
would! have been as valid or invalid, or at least as 
fruitful of litigation and trouble, as the second and 
third trusts which are here asserted by the appellant 
Taylor. King therefore had Johnson make a deed 
to a straw’ person, Lester F. Kirchner, wrho was an em¬ 
ployee of King. The conveyance w’as merely to remove 
the title from control by Johnson and to facilitate the 
application of the proceeds of sale to mechanics lien 
claims. In the contingency, admittedly very remote, 
that the mechanics liens and the trusts should be 
satisfied and anything left over, such net proceeds 
w’ould have been the property of Johnson, w’ho w\as given 
no consideration for the deed. See answer of Kirchner 
(Rec. p. 35); testimony of Johnson (Rec. pp. 140-141); 
testimony of King (Rec. pp. 155-156); testimony of 
Kirchner (Rec. p. 160). 

It may be here remarked that a conveyance, even 
in trust, to appellee King w’as avoided for the purpose 
of preventing a claim of merger of his interests as lien 
claimant and a title in fee. In appellant’s brief, point 
V, p. 15, it is nevertheless argued that King became 
the owmer of the property because no declaration of 
trust “or other w’riting in compliance with the statute 
of frauds” was taken from Kirchner. Aside from other 
obvious considerations w T hich answer this argument, 
it need only be pointed out that the resulting trust 
such as there w’as in Johnson despite the deed to Kirchner 
need not be evidenced by a writing. 

During the completion, on November 28, 1925, the 
six-month second trust came due and remained unpaid. 
When the buildings w’ere substantially completed in 
accordance w’ith the plans, in March, 1926, the property 
w T as advertised for public sale under the second trust 
under a claim that this sale would pass title subject 
only to the first deed of trust, thus attempting to 





eliminate mechanics liens. Plaintiff’s Exhibit No. 3 
(Rec. p. 22). j 

A detail is that this advertisement was defective in 
that the premises were described as Nos. 1608 tb 1614 
Montague Street, whereas the house numbers assigned 
by the Building Inspector to these houses were 1626 
to 1632 Montague Street (Rec. p. 161). i 

The present bill to foreclose the mechanics liens was 
thereupon filed praying, among other things, that there 
might be a judicial sale of the property by a receiver 
in whom should be vested all titles subordinate! to the 
first trust in order that the question of priority ; as be¬ 
tween the mechanics lienors and the holder of the 
second and third trusts might be litigated without 
delaying such a sale as would pass a good marketable 
title to purchasers subject only to the first trust.! 

After the plaintiffs had prevailed to the extent of 
having a receiver appointed to sell the property? all 
of the present parties to the suit cooperated in h series 
of consent orders entered upon reports of the receiver 
for the expenditure of funds to put the houses arid their 
surroundings in a more marketable condition, and by 
way of approval of sales as sales were made (Rec. pp. 
72 to 112). | 

The rights of the parties to the net fund in the hands 
of the receiver as a result of these sales and as a result 
of the payment to the receiver of the undrawn 'balance 
of the first trust loan was the subject matter of the 
decree below and is of this appeal. j 
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ARGUMENT. 

I. 

As a Matter of Fact the Second Trust Loan Was Not 
Negotiated Until June 12, 1925. 

We quote from the record of Frank M. Johnson’s 
testimony (Rec., pp. 135, 136) the following: 

“At or about the same time that I executed 
the $3S,000 first deed of trust mentioned in 
this case, I also executed a second trust for 
S10,000, the notes secured by which w’ere made 
payable to Edith G. Reel, an employee in Mc- 
Keever and Goss’ office. Miss Reel did not 
agree to lend any money, but the notes were 
made payable to her because we usually make 
such notes payable to a straw party, in a way 
we can negotiate them with whoever w*e place 
them. She endorsed them without recourse. 
She had not given or agreed to give anything 
for them. We were only using her as a straw’ 
party. They were my notes, and she gave them 
to me w’hen she endorsed them. In my efforts 
to dispose of those notes, 

“A. I had tw’o parties that I was trying to 
sell the notes to, one party had agreed to take 
them providing the other party did not take them. 

“Q. Why did you negotiate with two parties 
about it, Mr. Johnson? A. Well, I figured 
that—the one party I dealt with on those notes 
just at that time did not have the proceeds 
available at that time to take care of them, 
but could secure the money at any time that I 
wanted it, in case that I needed it, that I could 
not get it from the other party. 

“Q. Who w r ere these two parties? A. E. P. 
Taylor was the one party, and another party 
w’as negotiating through McKeever & Goss’ 
office from out in Ohio somewhere, and I just 
don’t remember the party. 


13 


“Mr. Taylor agreed to take the notes pro¬ 
viding the other party did not take them, and 
on the strength of that he gave me a ! check 
for $2,000 advance payments on these notes, 
in case that the other man did not take them. 
The check Mr. Taylor gave me is represented 
by the entry in the books of a receipt j from 
E. P. Taylor on May 29th. I can not recall 
the transaction shown by the entry op my 
books that I gave Mr. Taylor a check for $2,000 
on the same day. My books show that the 
check I gave Mr. Taylor was cancelled in! some 
way. I can’t tell how the transaction was 
worked. The young lady had her way of Work¬ 
ing them and I couldn’t say. The youngj lady 
didn’t negotiate with Mr. Taylor. I negotiated 
with him myself. She didn’t know anything 
about our transactions except this $2,000 jcheck 
was turned into the office and she gave; cash 
account credit for the $2,000.” 

i 

And from Rec., pp. 141, 142, the following: 

“I have checked over the entries in my; book 
of May 29, 1925, about which I testified yester¬ 
day afternoon. I took this book home with 
me to understand how the young lady had made 
her entries, and I find that on the 29th day of 
May she has an entry there of $2,000, a credit 
and a charge of $2,000. At the time I didn’t 
understand why she did it and why she was 
carrying a red ink balance and I find the red 
ink balance is the overdrawn amount Vhich 
we carried practically an overdrawn all the 
time. We would make these checks out! and 
give them to the parties to hold them until 
we could make good at the bank before j they 
presented them at the bank. As to the entry 
on June 12th where the young lady takes up 
the same check, that was the date these hotes 
were turned over to Mr. Taylor, so evidently 
when Mr. Taylor gave me the check for $2,000 
I must have given my check to hold uptil I 
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found the other party could not take the notes, 
then they were turned over to Mr. Taylor and 
he returned the check back to me. I recognize 
my signature (on the back of a cancelled check 
dated May 28, 1925, drawn by E. P. Taylor 
to the order of the witness for $2,000 on the 
Franklin National Bank, and having perfora¬ 
tions showing payment May 29, 1925) and I 
recognize the check. I didn’t deposit it, I 
cashed it and brought the cash in and the young 
lady put it in the bank. I usually turned 
those checks in. (After studying the check 
and book.) The young lady must have deposited 
this check because she has got it entered in her 
(the account book) as deposited May 29th. 
(The check bears a notation in lower left hand 
corner “First payment $10,000.00 second trust,” 
and when check was subsequently offered in 
evidence no objection was interposed to it or 
any notation on it excepting this memorandum 
as i to which the witness testified he had no 
independent recollection as to whether it was 
or was not on the check when the check w^as 
received by him.) I obtained that check from 
Mr. Taylor after 6 o’clock P. M. on May 28, 
1925. At the same time I gave Mr. Taylor 
my own check for $2,000.00 to be held until the 
trust notes were turned over to him, which Mr. 
Taylor agreed to take, provided McKeever & 
Goss’ other party did not take them. If the 
other party had taken the notes, I would have 
given Mr. Taylor the cash for his $2,000 which 
he i advanced on it. The notes were then in 
McKeever & Goss’ office ready to be delivered 
when it was found out who was going to take 
them, less discount. Mr. Taylor never cashed 
the $2,000 check which I gave him to hold, 
nor did I ever give back to Mr. Taylor any 
part of the $2,000 represented by Mr. Taylor’s 
said $2,000 check to me.” 
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The testimony of William R. Kelly, the then loan 
manager for McKeever and Goss is restated on p>age 
146 of the record as follows: ! 

i 

“I am engaged in business for myself as a 
first mortgage loan broker. I have no interest 
in this case. In 1925 I was the loan manager 
for McKeever & Goss. I handled for them 
the first trust loan on the four houses concerned 
in this case. Mr. Johnson asked me if I could 
handle some notes behind the first trust loan, 
and I attempted to do so. I identify as true 
a carbon copy of letter sent by me on May 28, 
1925, to Industrial Bank, Richmond, Va. (Being 
the same paper hereinbefore referred t<b in 
connection with the testimony of Mrs. Anna 
Miller). I recall writing that letter and ! also 
two or three others concerning the offering of 
those notes. I have not searched the filefe for 
copies of the other letters. They would npt be 
filed under ‘Johnson’ but under the names of 
the parties with whom I communicated. I 
recall one man in particular to whom I offered 
the notes otherwise than by letter, I should 
say about May 28, 1925, probably subsequent 
thereto. I did not succeed in selling the notes 
to anyone. I really couldn’t tell definitely how 
long after May 28, 1925; I was offering those 
notes, perhaps two weeks, maybe three tyeeks, 
before I notified Mr. Johnson that we could not 
handle the notes.” 

Even appellant Taylor concedes (Rec., p. 173),! that, 
“At the same time that I handed Mr. Johnson mjy” said 
check for $2,000 Mr. Johnson, at my instance, handed 
me his check for $2,000 to hold until he delivered the 
notes to me. His check was held and returned in 
the shape I got it, not cashed, not used at all.”; And 
(Rec., p. 181) “When Mr. Johnson delivered me the 
second trust notes, he took back his check. He must 
have said that he had not succeeded in selling through 

I 

i 

i 

| 

i 

i 
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McKeever and Goss. I can’t say just word for word 
what he said on that occasion.” 

In view of this testimony we submit, as the Court 
below must have found, that as a matter of fact the 
only proposition made and pending May 28, 1925, 
and prior to June 12, 1925, between Taylor and John¬ 
son, was that if Johnson did not succeed in selling the 
notes elsewhere at a low discount Taylor would take 
them at a high one; a mere proposal—not a sale or a 
closed transaction. The consideration which passed 
May 28, 1925, was a check for the same amount as 
the one received; until June 12 Johnson was free to 
either pay the check or sell Taylor the notes. Con¬ 
sistent only with this statement of the facts is the 
admitted fact that the notes were not delivered to 
Taylor until June 12, after McKeever and Goss had 
notified Johnson they could not dispose of them, and 
that upon receipt of the notes Taylor gave back John¬ 
son’s check. 

II 

As a Matter of Law the Foregoing Fact Subordinates 
the Second Trust to Mechanics Liens which 
Attached at the Commencement of the Building, 
May 29, 1925. 

The Code is explicit: 

“Sec. | 1245. Priority of Lien.—The lien hereby 
given shall be preferred to all judgments, mort¬ 
gages, deeds of trusts, liens, and incumbrances 
which attach upon the building or ground affected 
by said lien subsequently to the commencement 
of the work upon the building. 

The only debatable question involved, therefore, is 
whether a deed of trust attaches as a lien to secure a 
debt from the time of the execution and recordation 
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of the papers, if there is then no debt to be secured 
and no agreement to make a loan. For in thisjs case, 
when the second deed of trust was executed and re¬ 
corded, ostensibly to secure Edith G. Reel, the notes 
were endorsed by Miss Reel and put back inito the 

i 

pocket of the maker of the notes and owner of the 
property, Frank M. Johnson, and there regained 
until after the building had been commenced. 

Neither Edith G. Reel or any other person had 
loaned or agreed to lend, nor conversely, had | Frank 
M. Johnson borrowed nor agreed to borrow from any 
person the money for which this deed of trust stated 
Frank M. Johnson was indebted. j 

i 

The recital in the deed of trust that he was indebted 
and that he desired to secure the debt was a false jrecital. 

We confidently submit as a proposition sound in 
morals and logic, as well as law, that under these 
circumstances there was no second deed of trust to 
secure an indebtedness which had attached I to the 
property prior to the commencement of the building. 

The situation would be quite different if the usual 
arrangement for the lending of money in installments 
as the work progressed (such an arrangement i as was 
made with regard to the first trust), had been made at 
the time the deed of trust was recorded, orj at any 
time prior to the commencement of the buildings. 
The authorities sustain this view. 

In 1 Jones on Mortgages , Sec. 86, page 71, the rule 
is thus stated: 

“Sec. 86. A mortgage made for the purpose 
of being sold is not a lien in the mortgagee’s 
hands as against subsequent purchaser^ or lien 
creditors, except from the time the advances 
are actually made upon it, either by the mort¬ 
gagee or his assignee. An engagement 1 on the 
part of the mortgagee, or another, to .advance 
the money in the future, would be a considera- 
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ton for the making of it sufficient to support it 
against other liens from the time of its delivery 
and record. An assignee with notice that the 
mortgage was originally given without con¬ 
sideration, for the purpose of raising money by 
a subsequent sale, is put upon inquiry as to 
whether there were any liens intervening be¬ 
tween its date and his purchase. The fact 
that the mortgagor negotiates the sale of the 
mortgage is a circumstance that should put 
the purchaser upon inquiry.” 

In the present case, it will be recalled that all parties 
concerned agree that Frank M. Johnson himself ne¬ 
gotiated the sale of the mortgage to Mr. Taylor, the 
sale being actually made some days subsequent to the 
commencement of the buildings (and subsequent to 
the first delivery of materials by appellee King, though 
this fact is immaterial in our view of the law). 

Hewson- Herzog Supply Co. vs. Cook, 52 Minn. 
534, was an action to foreclose a mechanics lien. One 
of the defendants, a building and loan company, ap¬ 
pealed because the lien claimant was given priority 
over its mortgage. The owner had applied to the 
loan association before he began to build and had 
contemporaneously made a note and mortgage that 
he had recorded, to secure the proposed loan. This 
application was rejected by the loan association. He 
later made a second application to the same loan 
association which was accepted, and the papers originally 
executed and recorded were used to consummate the 
loan which was actually made. The court said: 

“At best, the note and mortgage had no 
effect as to the lien claimants until the second 
application was favorably acted upon by the 
loan company. The proof was ample to support 
the finding that the first, made before or .at 
the time the note and mortgage of date August 
1st were furnished, was rejected; so that, al- 
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though the mortgage had been recorded, the 
loan company had no enforceable claim upon the 
land; nor did it have until the second appli¬ 
cation was accepted—some time after September 
3d, when dated, and before October 1st, when the 
first money was paid. Meantime, on j August 
16, 1890, one of the lien claimants commenced 
to work upon the building, and from this time 
the lienors’ rights as against an intervening 
mortgagee must date. The loan was not made 
upon the application which either preceded 
or accompanied the mortgage, but upon that 
bearing date September 3d. The old Pote and 
mortgage vrere for some reason allowed to stand; 
but as they had no vitality when the rights 
of the lien claimants attached, under the statute 
of 1889, the mortgage can not displace those 
other rights. Although the mortgage appears 
to be prior in point of time, it was not in fact, 
and the fact was susceptible of proof.” 

In 41 C. J., under Title Mortgages, page 384, the 
rule is thus stated: 

“There can be no mortgage unless j there is 
a debt to be secured thereby, or some obligation 
to pay money, or perform some act or duty, and 
the fact that the mortgage may be good as an 
executed defeasible conveyance does not relieve 
one seeking to enforce it from the necessity of 
showing that there was a debt or obligation 
to secure which it was given, except where the 
question is one of gift. Ordinarily, it is pssential 
that there should be a relation of debtor and 
creditor between the mortgagor and mortgagee, 
although it is not necessary that such! relation 
be created by an express promise to payi” 

i 

Thomas vs. Davis, 3 Phil. 171, was heard on exceptions 
to an Auditor’s report. The court said: 

“I feel an invincible repugnance to all such 
fictitious sales and mortgages, the practical 
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effect of which is whether intended or not, to 
cover one man’s vacant lots with valuable 
buildings at the expense of other men’s materials 
and labor. 

• •••••• 

“The mortgage taken back by him (Thomas) 
and placed on record was, as he very well knew, 
the mortgage of a mere mortgagee. He stands 
as both mortgagor and mortgagee, but he was 
so careful to vest no title in Davis & Dolby by 
his conveyance to them, that he took nothing 
by their mortgage to him. In Morony’s case 
the title passed, and therefore, was well mort¬ 
gaged back, but here it was not permitted 
to pass at all. It has never been out of Thomas, 
and Davis & Dolby might better have mort¬ 
gaged any other property in the city to him 
than that which was his own. Such a mortgage 
has no priority of lien, there is nothing for it 
to be a lien upon.” 


In Reynolds vs. Manhattan Trust Co., 83 Fed. 593, 
decided by the Circuit Court of Appeals, 8th Circuit, 
in 1897, the court said (page 599): 

“The lien under the second contract stands 
in a different position. It attached to the 
property in December, 1889, when the ap¬ 
pellants commenced the performance of that 
contract. At that time the mortgage to the 
trust company secured no bonds—no debt—be¬ 
cause no bonds had been issued and no mortgage 
debt had been created. Until bonds were issued 
and sold or hypothecated, the trust company 
held the trust deed as the mere agent of the 
railroad company, and was bound to release or 
dispose of it as that company directed. It 
had no superior right to or better claim upon 
the mortgage property than the mortgagor it¬ 
self. . . . But the debt of these subcon¬ 
tractors was secured by a mechanic’s lien, which 
had attached, and was superior to the interests 
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of both the mortgagor and the trustee under 
the mortgage, before any of the bonds it was to 
secure had been pledged or issued.” 

The rationale of the rule which we invoke is well 
stated, but too fully for convenient quotation, in 
Ladue vs. Detroit & Milwaukee Railroad Co\, 13 Mich. 
380, at page 397, where the proposition established 
was that “the instrument can only take effect as a 
mortgage or encumbrance from the time \Vhen some 
debt or liability shall be created, or some binding 
contract is made, which is to be secured by lit.” 

in. ! 

j 

The Erection of the Buildings Was a Single Operation, 
and Under the District of Columbia Statute All 
Mechanics Liens Arising Therefrom Attach At 
the Commencement of the Building' and Are 
Enforceable Through Notice Filed Within Three 
Months After Completion of Such Building. 

i 

This is not a case involving the attaching of equip¬ 
ment or piece-meal improvements to existing buildings. 
The original contract here made between Johnson as 

i 

principal and King as surety for the benefit of first 
trust note holders on the one hand and |McKeever 
and Goss on the other, called for the erectipn of four 
houses complete from foundation to roof according to 
complete plans and specifications therefor. 

Appellant is forced to assume the position], set forth 
on page 9 of his brief, that each appellee lieh claimant 
was required to file his notice of lien within three months 
after the completion of his respective worl^, because 
he says “no one of them claimed as sub-contractor 
under a general building contract but. soljely under 
various particular and limited contracts xnade directly 
with Johnson at different dates and covering different 
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items of work.” Such contention, would make the 
duration of relation of the particular workman or 
materialman to the job the test as to when he should 
file his notice of lien rather than the character of the 
job itself, and seems contrary to the plain meaning 
of the statute. 

As to notice, the statute says: 

“Sec. 1238, Notice.—Any such contractor wish¬ 
ing to avail himself of the provisions aforesaid 
. . . shall file . . . within three months 

after the completion of such building . . . 

a notice,” etc. 

As to priority of lien dating from the commencement 
of the work, the Code provision is— 

“Sec. 1245. Priority of Lien.—The lien . . . 
shall be preferred to all . . . mortgages . . . 

which attach . . . subsequently to the com¬ 

mencement of the work upon the building.” 

In some jurisdictions a different rule prevails, that 
is to say, in some jurisdictions it is the time when the 
lien claimant commences to perform labor or furnish 
materials himself, not the commencement of the build¬ 
ing which is material in determining priority. For this 
reason, citations from jurisdictions where the statute 
is different are of little value under the present statute. 

In Rosenthal vs. Maryland Brick Co., 61 Md. 590 
the applicable section of the Maryland statute is thus 
quoted: 

“By the Code, Art. 61, Sec. 15, the lien given 
mechanics and materialmen for work and 
materials furnished is 'preferred to all mort¬ 
gages, judgments, liens, and encumbrances which 
attach upon the buildings or grounds covered 
thereby, subsequently to the commencement 
thereof, and of mortgages and lien other than 
liens which have attached thereto prior to the 
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commencement of the said building, and which 
by the laws of this state are required to be 
recorded, shall be postponed to said lipn, unless 
recorded prior to the commencement of said 
building.’ ” 

i 

i 

The matter contra verted in the particular case appears 
to be whether the materialmen were likd laborers 


entitled to date their liens back to the com 
of the building. The court said: 


njencement 


“On the contrary the court expressly says 
that Section 15 does postpone all mortgages 
and other liens attached subsequently to the 
commencement of the building in favor of all 
mechanics liens.” 




l 

The existing statute in the District of Columbia 
was the Act of July 2, 1884, 23 Stat. 64. Under a prior 
statute, that of 1859, mechanics liens dated, as to 
priority, from the time of filing of notice, not! from the 
time of commencement of the building. Ca^es arising 
under the former statute which might be confused with¬ 
out this explanation were Cotton vs. Holden ,j 1 MacA. 
63, and Tucker vs. Ormes, 1 MacA. 652. 

If the theory advanced by appellant as to! the con¬ 
struction of our local statute were correct, then “com¬ 
pletion of such building” in Section 1238 of the Code, 
and “commencement of the w’ork upon the building” 
in Section 1245 of the Code, would both relate to the 
completion and commencement of the individual con¬ 
tractor’s work upon the building and not the completion 
and commencement of the building operation^ 

If this were true, then Phoenix Iron Co\ vs. The 
Richmond , 6 Mackey, 180, 189, was w’rongly decided. 
In that case Mr. Paine, the owner of the northeast corner 
of Seventeenth and H Streets, undertook tp erect a 
building which subsequently became the Richmond 
Hotel, and the Phoenix Iron Co. contracted to furnish 


| 
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the steam heating apparatus for the building being erected. 
A question arose as to whether the notice of intention 
to claim a lien was filed within three months of com¬ 
pletion, and Judge Hagner said: 

“But a further, and conclusive reason exists 
why we should hold the claim of lien was not 
filed too late, namely: that the proof shows 
that the building was not completed until after 
the 10th of March, 1884; and our statute makes 
the completion of the building the point from 
which the time for the filing of the notice of the 
lien is to be reckoned, and not the completion 
of the work, as was assumed bv the defendant 
in the argument, and seems to have been ac¬ 
quiesced in by the complainant also.” 

Appellant points out that this case was decided under 
the statute of 1859. Contrary to appellant’s argument, 
however, the time for the filing of liens was defined in 
the same terms as are used in the present statute, that 
is, “three months after completion of the building.” 
(Sec. 1238 of the Code and Chap. 17, Sec. 2 of the Act 
of February 2, 1859, 11 Stats. 376.) The 1859 Act 
reading in this regard: “Any person wishing to avail 
himself of the provisions of this chapter, whether his 
claim bei due or not, shall file in the office of the Clerk 
of the Supreme Court of the District, at any time 
after the commencement of the building and within 
three months after the completion of such building or 
repairs, a notice of his intention,” etc. 

We find that our contention was assumed to be the 
law as early as the case of Broum vs. Waring , 1 App. 
D. C. 378, decided November 7, 1893, prior to the Code 
and when the Act of July 2, 1884, 23 Stat. 64, was in 
effect. The last mentioned Act was, however, identical 
in effect with the Code in respect of the provisions we 
are here (Considering. In that case, Brown contracted 
to furnish and furnished the bricks for the erection of 
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three houses, which were being built by Warihg, the 
owner of the land. The bricks were furnished under 
Brown’s separate contract with Waring between No¬ 
vember 6 and December 27, 1889. The houses were 
not completed until July, 1890. The three months in 
which to file a lien was held to date from July, 1890. 
Neither the trial justice nor counsel for Waring, the 
late Samuel Maddox, nor Chief Justice Alvey, founded 
any conclusions with regard to the time wheii notice 
must be given upon the date when Brown finished 
furnishing bricks. 

The Court will note that in Sections 1237 and 1238 
of the Code there are dealt with two subjects matter, 
one, the erection or repair of a building, and the other, 
the placing in an existing building of any j engine, 
machinery or other thing to become a fixture. The 
rule with which we are here concerned is that appli¬ 
cable to the original erection of a building: Chief 
Justice Alvey in Brown vs. Waring was dealing with a 
similar problem and apparently adopted the views of 
Mr. Maddox, w r hich were stated in his brief as follows: 

“It appears the buildings were begun injAugust, 
1889. The appellants stopped furnishing brick 
on December 27 of that year. In July, 1890, 
early in that month, every contract for the 
building, even to the papering was completed, 
and the houses offered for sale. From this 
perhaps, should be excepted the contract for 
brick-set ranges, which Waring originally intended 
to put into the building. . . . But the 

buildings were fully completed in July, 1890. 
This, then, is the period of time from which the 
three months began to run.” 

• • • • • • j • 

“Two classes of lienors are provided for—those 
who do work or furnish material for the con¬ 
struction or repair of the building, and those 
who place in ‘said building’ any engine, ma¬ 
chinery, or other thing so connected with the 
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building as to be a fixture. The first class must 
file their notices of lien within 3 months after 
the completion of the building or repairs; the 
second class within 3 months after the fixture 
has been placed in the building. There is not 
a line or word in the statute indicating an intention 
on the part of Congress to extend the time within 
which the notice of lien may be filed by the 
first class to three months after the fixtures 
are put in by the second class.” 

So far as we have ascertained, no subsequent case in 
the Court of Appeals has directly involved this question. 

In Anglo-American Building Association vs. Camp¬ 
bell , 13 App. D. C. 581, there were several contractors 
(page 582). The sureties finished the buildings. The 
eourt dealt with only one completion date (page 587). 
There was no discussion of priorities as among the 
contractors, though the fund available was not sufficient 
to pay all. 

Insurance Company vs. Shedd, 16 App. D. C. 150, 
156, was a case involving a subcontractor, but the court 
held that the subcontractors’ duty to file a notice of 
lien was dependent upon the date when the building 
was finished. 

The view of the law for which we contend has, in 
the words of the Court of Appeals dealing with another 
construction of the mechanics lien statute, “become a 
rule of property in this District,” Lipscomb vs. Hough , 
52 App. D. C. 313, 315. 
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Assumption of Duty of Carrying Forward Completion 
and Securing Payment of Contractors by Surety 
for Owner Does Not Constitute a New Building 
Operation Within the Doctrine of Harper vs. 
Galliher and Huguely. 

In the case of Harper vs. Galliher and Huguely , 

58 App. D. C. 252, relied upon in the first topic of the * 
argument in appellant’s brief, the Court of Appeals 
held that as to certain lienors in that case, there was 
such a “completion” of the “building” as started the 
three months limitation (Code 238) to run, when a 
certain builder stopped his operation, though the 
building was incomplete. 

Appellant overlooks the controlling facts that in 
that case the lienors were s^6-contractors, and the 
person who stopped was their principal contractor, 
who alone had a contract with the owner. 

Under our statute subcontractors have little lien 
protection. They have a lien on a fund rather than 
on the building (Code 1240), and on the building only 
if the owner disburses the fund (due the contractor) 
otherwise than the statute directs. If nothing! is due 
their principal contractor, nothing is due them, ahd their 
rights are derived from his relation to the building oper¬ 
ation, not theirs. 

One may see therefore how the Court might conclude 
that when the principal contractor abandoned the con¬ 
struction, and it might never be resumed, qn d his 
relation to the building ceased, the building wa^ “com¬ 
plete” so far as his sub-contractors were concerned. 

But this does not indicate that the Court intended 
to hold that when an owner directly contracts with 
several persons, each to do a part of the ^construction, 
each under direct contract with him, that the building 
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is complete as to each when each completes his or her 
job. So to hold would be in the teeth of the statute, 
and contrary to what has been assumed to be settled 
law at least since Brown vs. Waring, 1 App. D. C. 
378. 

Again, the Court dealt in Harper vs. Galliher and 
Huguely with an abandonment of work by a contractor 
as constituting a completion for his swfr-contractors. 
It does not follow that a notice of abandonment by 
an owner of an incomplete operation, which was, 
however, completed, would accomplish a similar break 
in the work of construction which would compel the 
immediate filing of liens and enable the owner to put 
on fresh mortgages (or convey to his wife) and thus sub¬ 
ordinate liens arising out of the later period of con¬ 
struction to his intermediate deeds or incumbrances. 

In the present case Johnson, the owner, and King, 
contracted with the first trust owners, McKeever and 
Goss, to complete these houses. Johnson contracted 
then with King, Gibson, Ketcham, Smith et al. to do 
portions of the work. The construction was started. 
Then he negotiated the second and third trusts. King, 
Gibson, Ketcham, Smith et al. had furnished part 
of their labor and materials when Johnson's funds and 
credit were exhausted and King was called on by 
McKeever and Goss to complete the buildings, and the 
operation thus begun by Johnson was carried on and 
completed by Johnson's contractors and by King. 

We went to some trouble to prove at the trial, despite 
the objection of appellant's counsel, that it was imma¬ 
terial (because the amounts of labor and material were 
stipulated), that each contract made by King with a 
contractor who had an unfinished contract with Johnson 
was only an assumption on King's part of the obligation 
to pay for the work unfinished under the Johnson 
contract. (Rec. pp. 150-153, 160.) This fact alone 
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would be sufficient to distinguish the present case 
from a case like Harper vs. Galliher and Huguely, where 
the construction of- the building was abandoned 
Nor is it to be supposed that when Johnson threw 
up his hands his contractors all stopped. King did 
not have to assume them all to keep them at work. 
The Chamberlin Metal Weather Strip Coi, which 
completed before November 30, 1925 (Johnson having 
“abandoned” October 21, 1925), did so pursuant only 
to its contract with Johnson (Stip. p. 28). 

John F. Sidell had contracted with Johnson only 
for galvanized iron work at SI,040. It was stipulated 
that he began before and completed subsequent to 
October 21, 1925, Rec. p. 120) and was established 
by his testimony that he completed February! 22, 1926 
(Rec. p. 146). I 

King’s carrying forward of this building operation 
was pursuant to contract made as above noted before 
the second and third trusts w'ere negotiated, that is, 
pursuant to his and Johnson’s agreement With Mc- 
Keever and Goss, and neither that original; contract 
nor the houses were, for the purpose of this case, com¬ 
pleted until the houses were finished. i 

A completion by an owner, as in Harper vs. Galliher 
and Huguely, after a contractor abandons!, and its 
legal effect on the subcontractors, is not to be com¬ 
pared in legal effect, to a completion by direct con¬ 
tractors. | 

It should further be noted that of the King claim 
818,199.10, for work and materials furnished after 
October 21, 1925, was pursuant to contract (the original 
one with McKeever and Goss) with Johnson. King 
himself began June 6, 1925, before the second and 
third trusts were negotiated, and ended March 10, 
1926. Can it be seriously contended that a three- 
month limitation after October 1, 1925, Applies to 
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work not completed until March 10, 1926? King’s 
notice of lien was filed March 22, 1926, and all the 
notices herein were filed within three months of March 
10, 1926. 

The considerations to be discussed under the following 
headings are immaterial if the Court shall have decided 
that the mechanics lien claimants are entitled to priority 
over the second and third trusts for the reasons above 
discussed. If, however, contrary to our contentions, it 
should be held that the second and third trusts are 
entitled to priority insofar as they remain unpaid over 
the mechanics lienors, then it becomes material to 
ascertain what remains due upon those trusts. 

V. 

Third Deed of Trust Has in Contemplation of Law 

Been Paid. 

Special provisions of the third deed of trust con¬ 
cerning releases of properties subject to it were (Rec., 
p. 165) that (1) any one of lots 30 to 33, inclusive, in 
Square West of Square 2722 (the lots here involved) 
4 'are to be released upon payment of S3,000”; (2) 
any one of lots 48 to 55, inclusive, in Square 5573 
“will be released” upon payment of SI,500; and (3) 
any portion of the other properties embraced were 
to be released upon payment of 10 cents per square 
foot. Properties coming under this latter description 
were shown to contain a total of 152,133.07 square feet 
(Rec., p. 165). 

By deed of September 30, 1925 (Rec., p. 165) Johnson 
and wife conveyed in fee simple to Taylor (the holder 
of the third trust) subject to trusts of record, the real 
estate described in said third deed of trust, except 
lots 30 to 33, inclusive, in Square West of Square 2722 
and also excepting out of parcels 87/298 and 87/299 
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a lot 64 feet wide by 116 feet deep containing 7424 
square feet. 

Thereafter, between the dates of March 8, 1926, 
and October 14, 1926, Taylor, the holder of said note 
caused to be executed and recorded releases of| all the 
properties covered by said third deed of trust except 
lots 30 to 33 in Square West of Square 2722, the prop¬ 
erties here involved. 

A simple calculation thus discloses that Taylor re¬ 
leased from the operation of the third trust eight lots 
in Square 5573 at the rate specified in the trust of 
$1,500 per lot, amounting to $12,000, and other lands 
aggregating 152,133.07 square feet at a rate of 10 cents 
a foot, amounting to $15,213.30, making a total of 
$27,213.30. 

Taylor says (Rec., p. 174) he had agreed i to pay 
$22,500 for the $25,000 third trust note and produces 
cancelled checks dated between July 23, 1925, and 
February 4, 1926, amounting to $16,911 and says 
the difference is made up by his “payment of a! $5,400 
trust note of Mr. Johnson’s owned and held by me on 
other property, with accrued interest” the amount 
of which he fails to state. 

The third trust note was for $25,000, dated July 10, 
1925, and due one year after date with interest at 7 
per cent (Rec., p. 163). Thus, even if he had paid the 
full amount of $22,500, which he says he agreed to 
pay, and had paid it all on July 10, 1925, which his 
own testimony shows he did not, Taylor, between the 
so-called “discount” of 10 per cent and the 7 per cent 
interest charge calculated to net $4,150 on his advance 
of $22,500 or more than 18 per cent. Under Code 
Sec. 1180 the creditor in such an agreement “shall for¬ 
feit the whole of the interest so contracted to be re¬ 
ceived.” If Taylor was thus limited to a recovery 
on the third trust of $22,500 or less, according to the 
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procff, his release of $27,213.30 worth of land has more 
than satisfied him. Even if he had been entitled to 
recover the full amount of $25,000 he was still more 
than satisfied by the releases executed in 1926. 

The law applicable to this situation has recently 
(April 10, 1930) been reviewed and declared by this 
Court in the case of E. Hilton Jackson, Receiver, vs. 
Kaufman et al., 5S W. L. R. 442, in which the Court 
says in part: “Under no rule of equity can the action 
of the defendants, Kaufman and his associate, in re¬ 
leasing the 154 lots from liability under the first trust 
without applying the proper proportion of the funds 
derived from the sale thereof toward the satisfaction 
of the trust be sustained.” “Questions frequently 
arise when the prior lienholder releases property upon 
which he alone has a lien . . . where it (the 

remaining property) is not sufficient and the other 
property is released without a satisfaction of the debt, 
it is held that the subsequent lienholder is entitled to a 
preference in payment, to the extent of the amount 
which should have been realized upon the property 
released.” 

Inasmuch as the present case was argued in the 
Court below prior to the decision of the Kaufman case 
(supra) it seems appropriate to also call attention to 
some of the authorities cited for the guidance of the 
lower Court. 

“There is an apportionment of the mortgage 
where the mortgagee consents thereto, and he is 
held to have, in effect, consented where he has 
released a part of the premises from the mort¬ 
gage, regardless of whether or not he received 
any consideration therefor.” (41 C. J., Par. 837.) 

“If the mortgagee releases, or purchases a 
part of the mortgaged premises, he is held to 
have consented to an apportionment of the 
mortgage and the value of that part is to be 
credited upon the mortgage in favor of the 
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purchasers of other parts, so that they! can be 
charged only with the remainder of the debt.” 
(41 C. J., Par. 842.) j 

Mcllvain vs . The Mutual Assurance |Co., 93 
Pa. St. Rep. 30. 

Ward’s Executors vs . Haid, 25 N. J. Eq. 397. 

VI. 

The Second Trust Lien Is in No Event Good for More 

Than $8,900. I 

The second trust notes sold as above noted ,by Mr. 
Johnson to Mr. Taylor subsequent to the commence¬ 
ment of the work were for $10,000, payable six months 
after date, with interest at 7%. The amounts actually 
advanced by Mr. Taylor to Mr. Johnson were: June 
11, 1925, $2,000; June 12th, $2,000; July 7th, j $2,000; 
July 16th, $2,900; total $8,900. A simple mathe¬ 
matical calculation will show that an agreement to 
repay $10,000 with interest at 7% per annum, on 
November 28, 1925, in consideration of the advance 
of the above amounts, is an agreement calling for 
usurious interest at the rate of about 28%. 

The legal result of such an agreement is! (Code 
Section 1180) that “the creditor shall forfeit the whole 
of the interest so contracted to be received.” 

Therefore, recovery on this second trust is limited 
to $8,900 without interest. j 

The only reply attempted to be made to this argu¬ 
ment was that usury is a defense personal to the injured 
party. In the present case, with the fund which w r as 
Johnson’s in court, owned by the mechanics lien claim¬ 
ants except insofar as it may be diminished |by the 
(assumed to be) prior claims of the mortgagor, the 
mechanics lien claimants are the persons whose interests 
are directly concerned in the defendant’s 4 sser ted 
right to recover this usurious interest. 


i 
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The rule of law applicable is stated in 39 Cyc. 1009 
C. that: “Courts of equity have general jurisdiction 
to grant relief against usurious contracts whatever 
their form, either to the debtor who has paid the usury, 
or to the third person wdio is possessed of the debtor’s 
right.” 

And in the case of Mollahan, trustee , vs. Masters 
et al., 45 App. D. C. 414, this Court held that “A pur¬ 
chaser of a mere equity of redemption in real estate, 
as in this case, is in such privity of estate or contract 
with the mortgagor and grantor as to enable him to 
plead usury.” 

vn. 

Appellee King Has in Any Event an Individual Claim 
Independent of Mechanics Liens to $5,962.45, 
the Undrawn Balance of the First Trust Loans. 

Appellant in topic III of his brief argues that King’s 
suretyship to complete the buildings free of mechanics 
liens precluded him from himself asserting a lien, 
and cites in support of this the case of Herrell vs. 
Donovan , 7 App. D. C. 322, and other like cases. Ap- 
pellant loses sight of the controlling fact that King’s 
suretyship was for the benefit of the first trust note 
holders and for their benefit only—and no lien has 
been asserted by King against their interests. Appel¬ 
lant had no rights whatever under or by virtue of the 
completion bond. The cases cited are therefore not 
applicable. 

In the event, however, that appellant’s third propo¬ 
sition is sustained it is clear that King having com¬ 
pleted as surety for the benefit of first trust note holders 
is entitled to the balance of the first trust loans un¬ 
drawn by Johnson in the amount of $5,962.45 (Rec., 
p. 110, first two items). 

Winter vs. Hagen Latimer Co., 42 App. D. C. 

469. 


I 
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There Is No Liability in Any Event Under the 
Undertakings Furnished in This Cause. 

The injunction undertaking (Rec., p. 24) wajs to 
make good damages not to exceed S500 “by reason 
of wrongfully and inequitably suing out the injunction.’’ 
The restraining order (Rec., pp. 23, 24) was effective 
only four days “to and including March 26, 1925.” 
The description of the houses in the advertisement for 
sale under the second trust (Plaintiff’s Exhibit Njo. 3, 
Rec., p. 22) was clearly erroneous (testimony of Kirchner 
and Storke, Rec., p. 161). There could be therefore 
no liability under this undertaking. 

The S500 undertaking expired March 26, 1925, 
and thereafter no undertaking was given until May 
11, 1925, when the $10,000 undertaking was filed 
to make good damages “suffered or sustained by reason 
of the wrongful appointment of a receiver hereifi or 
the consequent inability to effect prompt sale under 
any existing deeds of trust of the property vestdd in 
the receiver.” (Rec., p. 44.) The order appointing 
the receiver (Rec., p. 43) directed that “the entire 
title to the property subject only to the first de0d of 
trust thereon . . . and all claims of the aforesaid 

parties hereto of every kind and character in and to 
the said property, be vested in . . . receiver herein, 

and be sold,” with authority to sell at private sale as 
well as at public auction. There was nothing to pre¬ 
vent an immediate public sale of the property by 
the receiver except that with the approval and co¬ 
operation of appellant the receiver elected to! put 
the houses and their surroundings in more marketable 
condition, and offer them at private sale. (See orders 
consented to by appellant, Rec., pp. 72, 76, 81, 82^ 87, 
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91, 97, 101, 110.) There can therefore be no liability 
under this undertaking. 

CONCLUSION. 

We, therefore, respectfully submit that the decree 
of the lower Court, well founded upon findings of fact 
as herein contended for by the appellees, is correct in 
the conclusions of law drawn therefrom and should be 
affirmed. 

Respectfully submitted, 

PAUL E. LESH, 

i DION S. B1RNEY, 

Attorneys for Appellee King. 



